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Zola's  Trial  for  Libel 

EMILE  ZOLA,  an  eminent  novelist  of  France, 
published  his  celebrated  "J'accuse"  letter 
to  President  Faure  in  1898  within  three 
days  after  the  acquittal  of  Major  Esterhazy,  who 
had  been  named  by  Captain  Dreyfus's  brother  as 
the  real  author  of  the  bordereau  which  had  been 
prepared  for  the  German  Government,  and  for 
which  alleged  offense  Dreyfus  himself  had  been 
adjudged  guilty  by  the  judicial  tribunal  that  tried 
him. 

The  charge  that  Alfred  Dreyfus,  Captain  of 
Engineers  in  the  French  Army,  had  sold  military 
information  to  a  foreign  Power,  and  the  remark- 
able defense  as  made  by  this  Alsatian  Jew,  were 
listened  to  in  every  detail  by  an  entire  world  in- 
tensely interested. 

Zola  was  a  firm  believer  in  the  innocence  of 
Dreyfus  and  had  become  an  ardent  champion  of 
his  cause.  The  publication  of  this  letter  resulted, 
as  he  had  expected,  in  his  own  arrest.  He  was 
charged  with  libelling  the  court-martial  which  had 
tried  and  acquitted  Esterhazy. 
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The  trial  of  Zola  began  at  Paris  on  February  2, 
1898,  imd  on  February  22  he  himself  addressed 
the  jury,  deliviferihg  a  speech  which  he  feared 
would  be  unaV^ilirig  in  his  own  defense,  but  which 
he  trusted  would  contribute  in  some  degree  to  the 
eventual  securing  of  a  new  trial — and  freedom — 
for  Dreyfus. 


The  Appeal  of  the  Accused 

IN  the  chamber  at  the  sitting  of  January  22,  M. 
Meline,  the  Prime  Minister,  declared,  amid  the 
frantic  applause  of  his  complaisant  majority,  that 
he  had  confidence  in  the  twelve  citizens  to  whose 
hands  he  intrusted  the  defense  of  the  army.  It 
was  of  you,  gentlemen,  that  he  spoke.  And  just  as 
General  Billot  dictated  its  decision  to  the  court- 
martial  intrusted  with  the  acquittal  of  Major 
Esterhazy,  by  appealing  from  the  tribune  for 
respect  for  the  chose  jugee,  so  likewise  M.  Meline 
wished  to  give  you  the  order  to  condemn  me  "out 
of  respect  for  the  army,"  which  he  accused  me  of 
having  insulted! 

I  denounce  to  the  conscience  of  honest  men  this 
pressure  brought  to  bear  by  the  constituted  au- 
thorities upon  the  justice  of  the  country.  These 
are  abominable  political  practices  which  dishonor 
a  free  nation.  We  shall  see,  gentlemen,  whether 
you  will  obey. 

But  it  is  not  true  that  I  am  here  in  your  pres- 
ence by  the  will  of  M.  Meline.   He  yielded  to  the 
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necessity  of  prosecuting  me  only  in  great  trouble, 
in  terror  of  the  new  step  which  the  advancing 
truth  was  about  to  take.  This  everybody  knew.  If 
I  am  before  you,  it  is  because  I  wished  it.  I  alone 
decided  that  this  obscure,  abominable  affair  should 
be  brought  before  your  jurisdiction,  and  it  is  I 
alone  of  my  free  will  who  chose  you — ^you,  the  loft- 
iest, the  most  direct  emanation  of  French  justice — 
in  order  for  France,  at  last,  to  know  all,  and  give 
her  decision.  My  act  had  no  other  object,  and  my 
person  is  of  no  account.  I  have  sacrificed  it  in 
order  to  place  in  your  hands,  not  only  the  honor  of 
the  army,  but  the  imperilled  honor  of  the  nation. 
It  appears  that  I  was  cherishing  a  dream  in 
wishing  to  offer  you  all  the  proofs,  considering 
you  to  be  the  sole  worthy  and  competent  judge. 
They  have  begun  by  depriving  you  with  the  left 
hand  of  what  they  seemed  to  give  you  with  the 
right.  They  pretended,  indeed,  to  accept  your 
jurisdiction,  but  if  they  had  confidence  in  you  to 
avenge  the  members  of  the  court-martial,  there 
were  still  other  officers  who  remained  superior  even 
to  your  jurisdiction.  Let  who  can  understand.  It  is 
absurdity  doubled  with  hypocrisy,  and  it  shows 
clearly  that  they  dreaded  your  good  sense — that 
they  dared  not  run  the  risk  of  letting  us  tell  all, 
and  of  letting  you  judge  the  whole  matter.  They 
pretend  that  they  wished  to  limit  the  scandal. 
What  do  you  think  of  the  scandal  —  of  my  act 
which  consisted  in  bringing  the  matter  before 
you — in  wishing  the  people,  incarnate  in  you.  to 
be  judged? 
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They  pretend  also  that  they  could  not  accept  a 
revision  in  disguise,  thus  confessing  that  in  reality 
they  have  just  one  fear — ^that  of  your  sovereign 
control.  The  law  has  in  you  its  complete  repre- 
sentation, and  it  is  this  chosen  law  of  the  people 
that  I  have  wished  for — this  law  which,  as  a  good 
citizen,  I  hold  in  profound  respect,  and  not  the  sus- 
picious procedure  by  which  they  hoped  to  make 
you  a  laughingstock. 

I  am  thus  excused,  gentlemen,  for  having 
brought  you  here  from  your  private  affairs  with- 
out being  able  to  inundate  you  with  the  full  flood 
of  light  of  which  I  dreamed.  The  light,  the  whole 
light — this  was  my  sole,  my  passionate  desire! 
And  this  trial  has  just  proved  it.  We  have  had  to 
fight  step  by  step  against  an  obstinate  desire  for 
darkness.  A  battle  has  been  necessary  to  obtain 
every  atom  of  truth.  Everything  has  been  refused 
us.  Our  witnesses  have  been  terrorized  in  the  hope 
of  preventing  us  from  proving  our  case.  And  it  is 
on  your  behalf  alone  that  we  have  fought,  that  this 
proof  might  be  put  before  you  in  its  entirety, 
so  that  you  might  give  your  opinion  on  your  con- 
science without  remorse.  I  am  certain,  therefore, 
that  you  will  give  us  credit  for  our  efforts,  and  I 
feel  sure,  too,  that  sufficient  light  has  been  thrown 
upon  the  affair. 

You  have  heard  the  witnesses;  you  are  about 
to  hear  my  counsel,  who  will  tell  you  the  true 
story,  the  story  that  maddens  everybody  and  that 
everybody  knows.  I  am,  therefore,  at  my  ease. 
You  have  the  truth  at  last,  and  it  will  do  its  work. 
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M.  Meline  thought  to  dictate  your  decision  by 
intrusting  to  you  the  honor  of  the  army.  And  it  is 
in  the  name  of  the  honor  of  the  army  that  I,  too, 
appeal  to  your  sense  of  justice. 

I  give  M.  Meline  the  most  direct  contradiction. 
Never  have  I  insulted  the  army.  I  spoke,  on  the 
contrary,  of  my  sympathy,  my  respect  for  the 
nation  in  arms,  for  our  dear  soldiers  of  France, 
who  would  rise  at  the  first  menace  to  defend 
the  soil  of  France.  And  it  is  just  as  false  that  I 
attacked  the  chiefs,  the  generals  who  would  lead 
them  to  victory.  If  certain  persons  at  the  War 
Office  have  compromised  the  army  itself  by  their 
acts,  is  it  to  insult  the  whole  army  to  say  so?  Is 
it  not  rather  to  act  as  a  good  citizen  to  separate 
it  from  all  that  compromises  it,  to  give  the  alarm, 
so  that  the  blunders  which  alone  have  been  the 
cause  of  our  defeat  shall  not  occur  again,  and  shall 
not  lead  us  to  fresh  disaster? 

I  am  not  defending  myself.  I  leave  history  to 
judge  my  act,  which  was  a  necessary  one;  but  I 
affirm  that  the  army  is  dishonored  when  gen- 
darmes are  allowed  to  embrace  Major  Esterhazy 
after  the  abominable  letters  written  by  him.  I 
aflfirm  that  that  valiant  army  is  insulted  daily  by 
the  bandits  who,  on  the  plea  of  defending  it,  sully 
it  by  their  degrading  championship — who  trail  in 
the  mud  all  that  France  still  honors  as  good  and 
srreat.  I  affirm  that  those  who  dishonor  that  great 
national  army  are  those  who  mingle  cries  of  "Vive 
Tarmee!"  with  those  of  "A  bas  les  juifs!"  and 
"Vive  Esterhazy!"   Grand   Dieu!  the  people  of 
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Saint  Louis,  of  Bayard,  of  Conde,  and  of  Hoche, 
the  people  which  counts  a  hundred  great  victories, 
the  people  of  the  great  wars  of  the  Republic  and 
the  Empire,  the  people  whose  power,  grace  and 
generosity  have  dazzled  the  world,  crying  "Vive 
Esterhazy !"  It  is  a  shame  the  stain  of  which  our 
efforts  on  behalf  of  truth  and  justice  can  alone 
wipe  out! 

You  know  the  legend  which  has  grown  up :  That 
Dreyfus  was  condemned  justly  and  legally  by 
seven  infallible  officers,  whom  it  is  impossible  even 
to  suspect  of  a  blunder  without  insulting  the  whole 
army;  that  he  expiates  in  merited  torments  his 
abominable  crime;  that  as  he  is  a  Jew,  a  Jewish 
syndicate  is  formed,  an  international  sans  patrie 
syndicate  disposing  of  hundreds  of  millions,  the 
object  of  which  is  to  save  the  traitor  at  any  price, 
even  by  the  most  shameless  intrigues;  and  that 
thereupon  this  syndicate  began  to  heap  crime  on 
crime,  buying  consciences,  precipitating  France 
into  a  disastrous  tumult,  resolved  on  selling  her  to 
the  enemy,  willing  even  to  drive  all  Europe  in  a 
general  war  rather  than  renounce  its  terrible  plan. 

It  is  very  simple,  nay  childish,  if  not  imbecile. 
But  it  is  with  this  poisoned  bread  that  the  unclean 
press  has  been  nourishing  our  people  now  for 
months.  And  it  is  not  surprising  if  we  are  wit- 
nessing a  dangerous  crisis ;  for  when  folly  and  lies 
are  thus  sown  broadcast,  you  necessarily  reap 
insanity. 

Gentlemen,  I  would  not  insult  you  by  supposing 
that  you  have  yourselves  been  duped  by  this  nur- 
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sery  tale.  I  know  you-;  I  know  who  you  are.  You 
are  the  heart  and  the  reason  of  Paris,  of  my  great 
Paris  where  I  was  born,  which  I  love  with  an  in- 
finite tenderness,  which  I  have  been  studying  and 
writing  of  now  for  forty  years.  And  I  know  like- 
wise what  is  now  passing  in  your  brains;  for, 
before  coming  to  sit  here  as  defendant,  I  sat  there 
on  the  bench  where  you  are  now.  You  represent 
there  the  average  opinion;  you  try  to  illustrate 
prudence  and  justice  in  the  mass.  Soon  I  shall  be 
in  thought  with  you  in  the  room  where  you  delib- 
erate, and  I  am  convinced  that  your  effort  will  be 
to  safeguard  your  interests  as  citizens,  which  are, 
of  course,  the  interests  of  the  whole  nation.  You 
may  make  a  mistake,  but  you  will  do  so  in  the 
thought  that  while  securing  your  own  weal  you 
are  securing  the  weal  of  all. 

I  see  you  at  your  homes  at  evening  under  the 
lamp ;  I  hear  you  talk  with  your  friends ;  I  accom- 
pany you  into  your  factories  and  shops.  You  are 
all  workers — some  tradesmen,  others  manufac- 
turers, some  professional  men;  and  your  very 
legitimate  anxiety  is  the  deplorable  state  into 
which  business  has  fallen.  Everjrwhere  the  pres- 
ent crisis  threatens  to  become  a  disaster.  The  re- 
ceipts fall  off ;  transactions  become  more  and  more 
difficult.  So  that  the  idea  which  you  have  brought 
here,  the  thought  which  I  read  in  your  counte- 
nances, is  that  there  has  been  enough  of  this  and 
that  it  must  be  ended.  You  have  not  gone  the 
length  of  saying,  like  many:  "What  matters  it 
that  an  innocent  man  is  at  the  He  du  Diable?  Is 
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the  interest  of  a  single  man  worth  this  disturb- 
ing a  great  country?"  But  you  say,  nevertheless, 
that  the  agitation  which  we  are  carrying  on,  we 
who  hunger  for  truth  and  justice,  costs  too  dearly ! 
And  if  you  condemn  me,  gentlemen,  it  is  that 
thought  which  will  be  at  the  bottom  of  your  ver- 
dict. You  desire  tranquillity  for  your  homes,  you 
wish  for  the  revival  of  business,  and  you  may 
think  that  by  punishing  me  you  will  stop  a  cam- 
paign injurious  to  the  interests  of  France. 

Well,  gentlemen,  if  that  is  your  idea,  you  are 
entirely  mistaken.  Do  me  the  honor  of  believing 
that  I  am  not  defending  my  liberty.  By  punishing 
me  you  would  only  magnify  me.  Whoever  suffers 
for  truth  and  justice  becomes  august  and  sacred. 
Look  at  me.  Have  I  the  look  of  a  hireling,  of  a  liar, 
of  a  traitor?  Why  should  I  be  playing  a  part?  I 
have  behind  me  neither  political  ambition  nor  sec- 
tarian passion.  I  am  a  free  writer,  who  has  given 
his  life  to  labor ;  who  to-morrow  will  go  back  to  the 
ranks  and  resume  his  interrupted  task.  And  how 
stupid  are  those  who  call  mean  Italian — me,  bom  of 
a  French  mother,  brought  up  by  grandparents  in 
the  Beauce,  peasants  of  that  vigorous  soil ;  me,  who 
lost  my  father  at  seven  years  of  age,  who  never 
went  to  Italy  till  I  was  fifty-four.  And  yet  I  am 
proud  that  my  father  was  from  Venice — the  re- 
splendent city  whose  ancient  glory  sings  in  all  mem- 
ories. And  even  if  I  were  not  French,  would  not 
the  forty  volumes  in  the  French  language,  which  I 
have  sent  by  millions  of  copies  throughout  the 
world,  suffice  to  make  me  a  Frenchman  ? 
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So  I  do  not  defend  myself.  But  what  a  blunder 
would  be  yours  if  you  were  convinced  that  by 
striking  me  you  would  reestablish  order  in  our 
unfortunate  country !  Do  you  not  understand  now 
that  what  the  nation  is  dying  of  is  the  darkness  in 
which  there  seems  such  a  determination  to  leave 
her?  The  blunders  of  those  in  authority  are  being 
heaped  upon  those  of  others;  one  lie  necessitates 
another,  so  that  the  mass  is  becoming  formidable. 
A  judicial  blunder  was  committed,  and  then  to 
hide  it,  it  has  been  necessary  to  commit  every  day 
fresh  crimes  against  good  sense  and  equity!  The 
condemnation  of  an  innocent  man  has  involved  the 
acquittal  of  a  guilty  man,  and  now  to-day  you  are 
asked  in  turn  to  condemn  me  because  I  have  cried 
out  in  my  anguish  on  beholding  our  country  em- 
barked on  this  terrible  course. 

Condemn  me,  then !  But  it  will  be  one  more  error 
added  to  the  others — a  fault  the  burden  of  which 
you  will  bear  in  history.  And  my  condemnation, 
instead  of  restoring  the  peace  for  which  you  long, 
and  which  we  all  desire,  will  be  only  a  fresh  seed  of 
passion  and  disorder.  The  cup,  I  tell  you,  is  full ; 
do  not  make  it  run  over ! 

Why  do  you  not  judge  fairly  the  terrible  crisis 
through  which  the  country  is  passing?  They  say 
that  we  are  the  authors  of  the  scandal,  that  we 
who  are  lovers  of  truth  and  justice  are  leading  the 
nation  astray  and  urging  it  to  violence.  Surely 
this  is  a  mockery !  To  speak  only  of  General  Billot 
— was  he  not  warned  eighteen  months  ago?  Did 
not  Colonel  Picquart  insist  that  he  should  take  up 

23 


Classics  of  the  Bar 

the  matter  of  revision,  if  he  did  not  wish  the  storm 
to  burst  and  destroy  everything?  Did  not  M. 
Scheurer-Kestner,  with  tears  in  his  eyes,  beg  him 
to  think  of  France,  and  save  her  such  a  calamity? 

No !  our  desire  has  been  to  make  peace,  to  allay 
discontent;  and,  if  the  country  is  now  in  trouble, 
the  responsibility  lies  with  the  power  which,  to 
cover  the  guilty,  and  in  the  furtherance  of  political 
ends,  has  denied  everything,  hoping  to  be  strong 
enough  to  prevent  the  truth  from  being  revealed. 
It  has  manoeuvred  in  behalf  of  darkness,  and  it 
alone  is  responsible  for  the  present  distraction  of 
the  public  conscience ! 

The  Dreyfus  case,  gentlemen,  has  now  become  a 
very  small  affair.  It  is  lost  in  view  of  the  formida- 
ble questions  to  which  it  has  given  rise.  There  is 
no  longer  a  Dreyfus  case.  The  question  now  is 
whether  France  is  still  the  France  of  the  rights  of 
man,  the  France  which  gave  freedom  to  the  world, 
and  ought  to  give  it  justice.  Are  we  still  the  most 
noble,  the  most  fraternal,  the  most  generous  of 
nations?  Shall  we  preserve  our  reputation  in 
Europe  for  justice  and  humanity?  Are  not  all  the 
victories  that  we  have  won  called  in  question? 
Open  your  eyes,  and  understand  that,  to  be  in 
such  confusion,  the  French  soul  must  have  been 
stirred  to  its  depths  in  face  of  a  terrible  danger. 
A  nation  cannot  be  thus  moved  without  imperilling 
its  moral  existence.  This  is  an  exceptionally  seri- 
ous hour ;  the  safety  of  the  nation  is  at  stake. 

When  you  have  understood  that,  gentlemen,  you 
will  feel  that  but  one  remedy  is  possible — to  tell 
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the  truth,  to  do  justice.  Anything  that  keeps  back 
the  light,  anything  that  adds  darkness  to  dark- 
ness, will  only  prolong  and  aggravate  the  crisis. 
The  duty  of  good  citizens,  of  all  who  feel  it  to  be 
imperatively  necessary  to  put  an  end  to  this  mat- 
ter, is  to  demand  broad  daylight.  There  are  already 
many  who  think  so.  The  men  of  literature,  philos- 
ophy, and  science  are  rising  in  the  name  of  intelli- 
gence and  reason. 

And  I  do  not  speak  of  the  foreigner,  of  the  shud- 
der that  has  run  through  all  Europe.  Yet  the  for- 
eigner is  not  necessarily  the  enemy.  Let  us  not 
speak  of  the  nations  that  may  be  our  opponents 
to-morrow.  But  great  Russia,  our  ally ;  little  and 
generous  Holland;  all  the  sympathetic  nations  of 
the  north ;  those  countries  of  the  French  language, 
Switzerland  and  Belgium — why  are  their  hearts  so 
heavy,  so  overflowing  with  sympathetic  suffering? 
Do  you  dream,  then,  of  an  isolated  France?  Do  you 
prefer,  when  you  pass  the  frontier,  not  to  meet 
the  smile  of  approval  for  your  historic  reputation 
for  equity  and  humanity? 

Alas !  gentlemen,  like  so  many  others,  you  expect 
the  thunderbolt  to  descend  from  heaven  in  proof  of 
the  innocence  of  Dreyfus.  Truth  does  not  come 
thus.  It  requires  research  and  knowledge.  We 
know  well  where  the  truth  is,  or  where  it  might 
be  found.  But  we  dream  of  that  only  in  the  recesses 
of  our  souls,  and  we  feel  patriotic  anguish  lest  we 
expose  ourselves  to  the  danger  of  having  this  proof 
some  day  cast  in  our  face  after  having  involved  the 
honor  of  the  army  in  a  falsehood.   I  wish  also  to 
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declare  positively  that,  though,  in  the  official  notice 
of  our  list  of  witnesses,  we  included  certain  am- 
bassadors, we  had  decided  in  advance  not  to  call 
them.  Our  boldness  has  provoked  smiles.  But  I  do 
not  think  that  there  was  any  real  smiling  in  our 
Foreign  Office,  for  there  they  must  have  under- 
stood !  We  intended  to  say  to  those  who  know  the 
whole  truth  that  we  also  know  it.  This  truth  is 
gossiped  about  at  the  embassies ;  to-morrow  it  will 
be  known  to  all,  and,  if  it  is  now  impossible  for  us 
to  seek  it  where  it  is  concealed  by  official  red-tape, 
the  government  which  is  not  ignorant — ^the  govern- 
ment which  is  convinced  as  we  are — of  the  inno- 
cence of  Dreyfus,  will  be  able,  whenever  it  likes  and 
without  risk,  to  find  witnesses  who  will  demon- 
strate everything. 

Dreyfus  is  innocent.  I  swear  it!  I  stake  my  life 
on  it — my  honor !  At  this  solemn  moment,  in  the 
presence  of  this  tribunal  which  is  the  representa- 
tive of  human  justice,  before  you,  gentlemen,  who 
are  the  very  incarnation  of  the  country,  before  the 
whole  of  France,  before  the  whole  world,  I  swear 
that  Dreyfus  is  innocent.  By  my  forty  years  of 
work,  by  the  authority  that  this  toil  may  have 
given  me,  I  swear  that  Dreyfus  is  innocent.  By  all 
I  have  now,  by  the  name  I  have  made  for  myself, 
by  my  works  which  have  helped  for  the  expansion 
of  French  literature,  I  swear  that  Dreyfus  is  inno- 
cent. May  all  that  melt  away,  may  my  works  perish 
if  Dreyfus  be  not  innocent!  He  is  innocent.  All 
seems  against  me — ^the  two  chambers,  the  civil  au- 
thority, the  most  widely  circulated  journals,  the 
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public  opinion  which  they  have  poisoned.  And  I 
have  for  me  only  an  ideal  of  truth  and  justice.  But 
I  am  quite  calm ;  I  shall  conquer.  I  was  determined 
that  my  country  should  not  remain  the  victim  of 
lies  and  injustice.  I  may  be  condemned  here.  The 
day  will  come  when  France  will  thank  me  for  hav- 
ing helped  to  save  her  honor. 


Zola  was  found  guilty,  and  banishment  was  the  penalty 
imposed. 

Without  awaiting  the  Government  execution  of  the  sen- 
tence, the  famous  author  left  France  at  once  and  went  to 
England. 

The  fearless  and  unswerving  loyalty  of  such  as  he,  finally 
won  the  liberation  of  Dreyfus,  who  had  been  sentenced  to 
penal  servitude  for  life  on  Devil's  Island. 

A  few  years  later  Zola  died  in  England,  and  his  remains 
were  brought  back  to  France. 

The  claims  of  a  gifted  son  upon  his  people  were  challenged 
no  more.  France  was  weeping  for  him  to-day.  Attending 
his  funeral  were  the  President  of  the  Republic,  a  corps  of 
the  standing  army,  and  many  other  distinguished  represen- 
tatives of  the  Government  that  had  condemned  him. 

At  last  had  come  his  triumph.  His  voice  is  hushed,  his 
trenchant  pen  is  still,  but  in  the  memory  of  France  his 
name  yet  lingers,  and  in  the  National  Mausoleum  his 
ashes  rest. 
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THE  action  for  damages  instituted  by  Rev. 
George  Markham  against  John  Fawcett, 
Esq.,  tried  before  the  Sheriff  of  Middlesex 
and  a  special  jury  at  the  King's  Arms  Tavern  in 
Palace  Yard,  Westminster,  on  May  4,  1802,  may 
well  be  designated  as  one  of  England's  notable 
cases. 

The  damages  sought  were  for  criminal  conver- 
sation. The  facts  alleged  as  the  basis  for  the  suit 
are  so  fully  and  clearly  set  forth  in  the  speech 
which  follows  that  it  would  be  superfluous  to  recite 
them  here. 

The  charges  made  were  not  denied  and  the  only 
purpose  of  this  trial  was  to  take  an  inquisition  of 
damages — to  ascertain  the  amount  to  be  awarded. 

The  complainant  asked  for  £20,000.  His  cause 
was  presented  to  the  jury  by  the  famous  Thomas 
Erskine — known  to  be  the  winner  of  larger  ver- 
dicts in  actions  of  this  character  than  any  other 
advocate  in  all  England. 
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Speech  of  Lord  Erskine 

TV/f  R.  SHERIFF,  AND  GENTLEMEN  OF  THE 
'*■-'■  JURY:  In  representing  the  unfortunate 
gentleman  who  has  sustained  the  injury  which  has 
been  stated  to  you  by  my  learned  friend  who 
opened  the  pleadings,  I  feel  one  great  satisfaction, 
a  satisfaction  founded,  as  I  conceive,  on  a  senti- 
ment perfectly  constitutional.  I  am  about  to  ad- 
dress myself  to  men  whom  I  personally  know ;  to 
men  honorable  in  their  lives — moral,  judicious,  and 
capable  of  correctly  estimating  the  injuries  they 
are  called  upon  to  condemn  in  their  character  of 
jurors.  This,  gentlemen,  is  the  only  country  in  the 
world  where  there  is  such  a  tribunal  as  the  one 
before  which  I  am  now  to  speak;  for,  however  in 
other  countries  such  institutions  as  our  o\^^l  may 
have  been  set  up  of  late,  it  is  only  by  that  maturity 
which  it  requires  ages  to  give  to  governments,  by 
that  progressive  wisdom  which  has  slowly  ripened 
the  constitution  of  our  country,  that  it  is  possible 
there  can  exist  such  a  body  of  men  as  you  are. 

It  is  the  great  privilege  of  the  subjects  of  Eng- 
land that  they  judge  one  another.  It  is  to  be  recol- 
lected that,  although  we  are  in  this  private  room, 
all  the  sanctions  of  justice  are  present  It  makes  no 
manner  of  difference  whether  I  address  you  in  the 
presence  of  the  under-sheriff,  your  respectable 
chairman,  or  with  the  assistance  of  the  highest 
magistrate  of  the  State. 

The  defendant  has  on  this  occasion  suffered 
judgment  by  default.  Other  adulterers  have  done 
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so  before  him.  Some  have  done  so  under  the  idea 
that  by  suffering  judgment  against  them  they  had 
retired  from  the  public  eye — from  the  awful  pres- 
ence of  the  judge ;  and  that  they  came  into  a  comer 
where  there  was  not  such  an  assembly  of  persons 
to  witness  their  misconduct,  and  where  it  was  to  be 
canvassed  before  persons  who  might  be  less  quali- 
fied to  judge  the  case  to  be  addressed  to  them. 

It  is  not  long,  however,  since  such  persons  have 
had  an  opportunity  of  judging  how  much  they  were 
mistaken  in  this  respect,  for  the  largest  damages, 
in  cases  of  adultery,  have  been  given  in  this  place. 
By  this  place,  I  do  not  mean  the  particular  room  in 
which  we  are  now  assembled,  but  under  inquisi- 
tions ordered  by  the  sheriff;  and  the  instances 
to  which  I  allude  are  of  modem  and,  indeed, 
recent  date. 

Gentlemen,  after  all  the  experience  I  have  had,  I 
feel  myself,  I  confess,  considerably  embarrassed 
in  what  manner  to  address  you.  There  are  some 
subjects  that  harass  and  overwhelm  the  mind  of 
man.  There  are  some  kinds  of  distresses  one  knows 
not  how  to  deal  with.  It  is  impossible  to  contem- 
plate the  situation  of  the  plaintiff  without  being 
disqualified,  in  some  degree,  to  represent  it  to 
others  with  effect.  It  is  no  less  impossible  for  you, 
gentlemen,  to  receive  on  a  sudden  the  impressions 
which  have  long  been  in  my  mind,  without  feeling 
overpowered  with  sensations  which,  after  all,  had 
better  be  absent  when  men  are  called  upon,  in  the 
exercise  of  duty,  to  pronounce  a  legal  judgment. 

The  plaintiff  is  the  third  son  of  His  Grace  the 
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Archbishop  of  York,  a  clergyman  of  the  Church 
of  England,  presented  in  the  year  1791  to  the  living 
of  Stokeley,  in  Yorkshire,  and  now,  by  His  Maj- 
esty's favor,  dean  of  the  cathedral  of  York.  He 
married,  in  the  year  1789,  Miss  Sutton,  the  daugh- 
ter of  Sir  Richard  Sutton,  Bart,  of  Norwood,  in 
Yorkshire,  a  lady  of  great  beauty  and  accomplish- 
ments, most  virtuously  educated,  and  who,  but  for 
the  crime  of  the  defendant  which  assembles  you 
here,  would,  as  she  has  expressed  it  herself,  have 
been  the  happiest  of  womankind. 

This  gentleman,  having  been  presented  in  1791, 
by  his  father,  to  this  living,  where  I  understand 
there  had  been  no  resident  rector  for  forty  years, 
set  an  example  to  the  church  and  to  the  public, 
which  was  peculiarly  virtuous  in  a  man  circum- 
stanced as  he  was ;  for,  if  there  can  be  any  person 
more  likely  than  another  to  protect  himself 
securely  with  privileges  and  indulgences,  it  might 
be  supposed  to  be  the  son  of  the  metropolitan  of 
the  province.  This  gentleman,  however,  did  not 
avail  himself  of  the  advantages  of  his  birth  and 
station ;  for,  although  he  was  a  very  young  man,  he 
devoted  himself  entirely  to  the  sacred  duties  of  his 
profession.  At  a  large  expense  he  repaired  the  rec- 
tory-house for  the  reception  of  his  family,  as  if  it 
had  been  his  own  patrimony,  whilst,  in  his  exten- 
sive improvements,  he  adopted  only  those  arrange- 
ments which  were  calculated  to  lay  the  foundation 
of  an  innocent  and  peaceful  life.  He  had  married 
this  lady,  and  entertained  no  other  thought  than 
that  of  cheerfully  devoting  himself  to  all  the  duties, 
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public  and  private,  which  his  situation  called  upon 
him  to  perform. 

About  this  time,  or  soon  afterwards,  the  defend- 
ant became  the  purchaser  of  an  estate  in  the  neigh- 
borhood of  Stokeley,  and,  by  such  purchase,  an  in- 
habitant of  that  part  of  the  country,  and  the 
neighbor  of  this  unfortunate  gentleman.  It  is  a 
most  affecting  circumstance,  that  the  plaintiff  and 
the  defendant  had  been  bred  together  at  Westmin- 
ster school,  and  in  my  mind  it  is  still  more  affect- 
ing, when  I  reflect  what  it  is  which  has  given  to 
that  school  so  much  rank,  respect,  and  illustration. 
It  has  derived  its  highest  advantages  from  the 
reverend  father  of  the  unfortunate  gentleman 
whom  I  represent.  It  was  the  school  of  Westmin- 
ster which  gave  birth  to  that  learning  which  after- 
wards presided  over  it,  and  advanced  its  character. 

However  some  men  may  be  disposed  to  speak 
or  write  concerning  public  schools,  I  take  upon 
me  to  say  they  are  among  the  wisest  of  our  insti- 
tutions. Whoever  looks  at  the  national  character 
of  the  English  people  and  compares  it  with  that 
of  all  the  other  nations  upon  the  earth,  will  be 
driven  to  impute  it  to  that  reciprocation  of  ideas 
and  sentiments  which  fill  and  fructify  the  mind  in 
the  early  period  of  youth,  and  to  the  affectionate 
sympathies  and  friendships  which  rise  up  in  the 
human  heart  before  it  is  deadened  and  perverted 
by  the  interest  and  corruptions  of  the  world.  These 
youthful  attachments  are  proverbial,  and,  indeed, 
few  instances  have  occurred  of  any  breaches  of 
them ;  because  a  man,  before  he  can  depart  from 
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the  obligations  they  impose,  must  have  forsaken 
every  principle  of  virtue  and  every  sentiment  of 
manly  honor. 

When,  therefore,  the  plaintiff  found  his  old 
schoolfellow  and  companion  settled  in  his  neigh- 
borhood, he  immediately  considered  him  as  his 
brother.  Indeed,  he  might  well  consider  him  as  a 
brother,  since,  after  having  been  at  Westminster, 
they  were  again  thrown  together  in  the  same  col- 
lege at  Oxford;  so  that  the  friendship  they  had 
formed  in  their  youth  became  cemented  and  con- 
solidated upon  their  first  entrance  into  the  world. 
It  is  no  wonder,  therefore,  that  when  the  defend- 
ant came  down  to  settle  in  the  neighborhood  of  the 
plaintiff,  he  should  be  attracted  toward  him  by  the 
impulse  of  his  former  attachment.  He  recom- 
mended him  to  the  lord-lieutenant  of  the  county, 
and,  being  himself  a  magistrate,  he  procured  him 
a  share  in  the  magistracy.  He  introduced  him  to 
the  respectable  circle  of  his  acquaintances ;  he  in- 
vited him  to  his  house  and  cherished  him  there  as 
a  friend.  It  is  this  which  renders  the  business  of 
to-day  most  affecting  as  it  regards  the  plaintiff, 
and  wicked  in  the  extreme  as  it  relates  to  the  de- 
fendant ;  because  the  confidences  of  friendship  con- 
ferred the  opportunities  of  seduction.  The  plain- 
tiff had  no  pleasures  or  affections  beyond  the 
sphere  of  his  domestic  life,  and,  except  on  his 
occasional  residences  at  York,  which  were  but  for 
short  periods  and  at  a  very  inconsiderable  distance 
from  his  home,  he  constantly  reposed  in  the  bosom 
of  his  family.   I  believe  it  will  be  impossible  for 
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my  learned  friend  to  invade  his  character ;  on  the 
contrary,  he  will  be  found  to  have  been  a  pattern 
of  conjugal  and  parental  affection. 

Mr.  Fawcett  being  thus  settled  in  the  neighbor- 
hood, and  thus  received  by  Mr.  Markham  as  his 
friend  and  companion,  it  is  needless  to  say  he  could 
harbor  no  suspicion  that  the  defendant  was  medi- 
tating the  seduction  of  his  wife.  There  was 
nothing,  indeed,  in  his  conduct  or  in  the  conduct 
of  the  unfortunate  lady,  that  could  administer  any 
cause  of  jealousy  to  the  most  guarded  or  suspicious 
temper.  Yet,  dreadful  to  relate — and  it  is,  indeed, 
the  bitterest  evil  of  which  the  plaintiff  has  to 
complain — a  criminal  intercourse  for  nearly  five 
years  before  the  discovery  of  the  connection,  had 
most  probably  taken  place. 

I  leave  you  to  consider  what  must  have  been 
the  feelings  of  such  a  husband  upon  the  fatal  dis- 
covery that  his  wife — and  such  a  wife — had  con- 
ducted herself  in  a  manner  that  not  merely  de- 
prived him  of  her  society,  but  placed  him  in  a 
situation  too  horrible  to  be  described.  If  a  man 
without  children  is  suddenly  cut  off  by  an  adulterer 
from  all  the  comforts  and  happiness  of  marriage, 
the  discovery  of  his  condition  is  happiness  itself 
when  compared  with  that  to  which  the  plaintiff  is 
reduced.  When  children,  by  a  woman  lost  forever 
to  the  husband  by  the  arts  of  the  adulterer,  are 
begotten  in  the  unsuspected  days  of  virtue  and 
happiness,  there  remains  a  consolation — mixed, 
indeed,  with  the  most  painful  reflections — yet  a 
consolation  still. 
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But  what  is  the  plaintiff's  situation?  He  does 
not  know  at  what  time  this  heavy  calamity  fell 
upon  him — he  is  tortured  with  the  most  afflicting 
of  all  human  sensations.  When  he  looks  at  the 
children,  whom  he  is  by  law  bound  to  protect  and 
to  provide  for,  and  from  whose  existence  he  ought 
to  receive  the  delightful  return  which  the  union 
of  instinct  and  reason  has  provided  for  the  con- 
tinuation of  the  world,  he  knows  not  whether  he 
is  lavishing  his  fondness  and  affection  upon  his 
own  children,  or  upon  the  seed  of  a  villain  30vm  in 
the  bed  of  his  honor  and  his  delight.  He  starts 
back  with  horror  when,  instead  of  seeing  his  own 
image  reflected  from  their  infant  features,  he 
thinks  he  sees  the  destroyer  of  his  happiness — a 
midnight  robber,  introduced  into  his  house  under 
professions  of  friendship  and  brotherhood  —  a 
plunderer,  not  in  the  repositories  of  his  treasure 
which  may  be  supplied  or  lived  without,  "but 
there  where  he  had  garnered  up  his  hopes ;  where 
either  he  must  live,  or  bear  no  life." 

In  this  situation  the  plaintiff  brings  his  case 
before  you,  and  the  defendant  attempts  no  man- 
ner of  defense ;  he  admits  his  guilt ;  he  renders  it 
unnecessary  for  me  to  go  into  any  proof  of  it ;  and 
the  only  question,  therefore,  that  remains,  is  for 
you  to  say  what  shall  be  the  consequences  of  his 
crime,  and  what  verdict  you  will  pronounce  against 
him.  You  are  placed  in  a  situation  most  momen- 
tous to  the  public ;  you  have  a  duty  to  discharge, 
the  result  of  which  not  only  deeply  affects  the 
present  generation,  but  which  remotest  posterity 
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will  contemplate  to  your  honor  or  dishonor.  On 
your  verdict  it  depends  whether  persons  of  the 
description  of  the  defendant,  who  have  cast  off 
all  respect  for  religion,  who  laugh  at  morality 
when  it  is  opposed  to  the  gratification  of  their 
passions,  and  who  are  careless  of  the  injuries 
they  inflict  upon  others,  shall  continue  their 
impious  and  destructive  course  with  impunity.  On 
your  verdict  it  depends  whether  such  men,  looking 
to  the  proceedings  of  courts  of  justice,  shall  be 
able  to  say  to  themselves  that  there  are  certain 
limits  beyond  which  the  damages  of  juries  are  not 
to  pass.  On  your  verdict  it  depends  whether  men 
of  large  fortune  shall  be  able  to  adopt  this  kind 
of  reasoning  to  spur  them  on  in  the  career  of  their 
lusts :  There  are  many  chances  that  I  may  not  be 
discovered  at  aU;  there  are  chances  that  if  I  am 
discovered  I  may  not  be  the  object  of  legal  inquiry; 
and,  supposing  I  shovld,  there  are  certain  damages 
beyond  which  a  jury  can  not  go;  they  may  be  large, 
but  still  vnthin  a  certain  compass;  if  I  can  not  pay 
them  myself  thei'e  may  be  persons  belonging  to 
my  family  who  will  pity  my  situation — somehow 
or  other  the  money  may  be  raised,  and  I  may  be 
delivered  from  the  consequences  of  my  crime. 

I  trust  the  verdict  of  this  day  will  show  men 
who  reason  thus  that  they  are  mistaken. 

The  action  for  adultery,  like  every  other  action, 
is  to  be  considered  according  to  the  extent  of  the 
injury  which  the  person  complaining  to  a  court  of 
justice  has  received.  If  he  has  received  an  injury 
or  sustained  a  loss  that  can  be  estimated  directly 

86 


Speech  of  Lord  Erskine 

in  money,  there  is  then  no  other  medium  of  redress 
but  in  moneys,  numbered  according  to  the  extent 
of  the  proof.  I  apprehend  it  will  not  be  even  stated 
by  the  counsel  for  the  defendant,  that  if  a  person 
has  sustained  a  loss,  and  can  show  it  is  to  any 
given  extent,  he  is  not  entitled  to  the  full  measure 
of  it  in  damages.  If  a  man  destroys  my  house  or 
furniture,  or  deprives  me  of  a  chattel,  I  have  a 
right,  beyond  all  manner  of  doubt,  to  recover  their 
corresponding  values  in  money ;  and  it  is  no  answer 
to  me  to  say,  that  he  who  has  deprived  me  of  the 
advantages  I  before  possessed,  is  in  no  situation 
to  render  me  satisfaction.  A  verdict  pronounced 
upon  such  a  principle,  in  any  of  the  cases  I  have 
alluded  to,  would  be  set  aside  by  the  court  and  a 
new  trial  awarded.  It  would  be  a  direct  breach  of 
the  oaths  of  jurors,  if,  impressed  with  a  firm  con- 
viction that  a  plaintiff  had  received  damages  to  a 
given  amount,  they  retired  from  their  duty  be- 
cause they  felt  commiseration  for  a  defendant, 
even  in  a  case  where  he  might  be  worthy  of  com- 
passion from  the  injury  being  unpremeditated 
and  inadvertent. 

But  there  are  other  wrongs  which  can  not  be 
estimated  in  money: 

You  cannot  minister  to  a  mind  diseas'd. 

You  can  not  redress  a  man  who  is  wronged  beyond 
the  possibility  of  redress — the  law  has  no  means  of 
restoring  to  him  what  he  has  lost.  God  Himself, 
as  He  has  constituted  human  nature,  has  no  means 
of  alleviating  such  an  injury  as  the  one  I  have 
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brought  before  you.  While  the  sensibilities,  af- 
fections and  feelings  He  has  given  to  a  man  re- 
main, it  is  impossible  to  heal  a  wound  which 
strikes  so  deep  into  the  soul.  When  you  have 
given  to  a  plaintiff,  in  damages,  all  that  figures 
can  number,  it  is  as  nothing;  he  goes  away,  hang- 
ing down  his  head  in  sorrow,  accompanied  by  his 
wretched  family,  dispirited  and  dejected.  Never- 
theless, the  law  has  given  a  civil  action  for  adul- 
tery and,  strange  to  say,  it  has  given  nothing  else. 
The  law  commands  that  the  injury  shall  be  com- 
pensated— as  far  as  is  practicable — in  money,  be- 
cause courts  of  civil  justice  have  no  other  means 
of  compensation  than  money;  and  the  only  ques- 
tion, therefore,  and  which  you  upon  your  oaths 
are  to  decide,  is  this:  Has  the  plaintiff  sustained 
an  injury  up  to  the  extent  which  he  has  complained 
of?  Will  twenty  thousand  pounds  place  him  in  the 
same  condition  of  comfort  and  happiness  that  he 
enjoyed  before  the  adultery,  and  which  the  adul- 
terer has  deprived  him  of?  You  know  that  it  will 
not.  Ask  your  own  hearts  the  question  and  you 
will  receive  the  same  answer.  I  should  be  glad  to 
know  then  upon  what  principle,  as  it  regards  the 
private  justice,  which  the  plaintiff  has  a  right  to, 
or  upon  what  principle,  as  the  example  of  that 
justice  affects  the  public  and  the  remotest  gener- 
ation of  mankind,  you  can  reduce  this  demand  even 
a  single  farthing. 

This  is  a  doctrine  which  has  been  frequently 
countenanced  by  the  noble  and  learned  lord  who 
lately  presided  in  the  Court  of  King's  Bench ;  but 
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his  lordship's  reasoning  on  the  subject  has  been 
much  misunderstood  and  frequently  misrepre- 
sented. The  noble  lord  is  supposed  to  have  said, 
that  although  a  plaintiff  may  not  have  sustained 
an  injury  by  adultery  to  a  given  amount,  yet  that 
large  damages,  for  the  sake  of  public  example, 
should  be  given.  He  never  said  any  such  thing.  He 
said  that  which  law  and  morals  dictated  to  him, 
and  which  will  support  his  reputation  as  long  as 
law  and  morals  have  a  footing  in  the  world.  He 
said  that  every  plaintiff  had  a  right  to  recover 
damages  up  to  the  extent  of  the  injury  he  had  re- 
ceived, and  that  public  example  stood  in  the  way 
of  showing  favor  to  an  adulterer  by  reducing  the 
damages  below  the  sum  which  the  jury  would 
otherwise  consider  as  the  lowest  compensation  for 
the  wrong. 

If  the  plaintiff  shows  you  that  he  was  a  most 
affectionate  husband;  that  his  parental  and  con- 
jugal affections  were  the  solace  of  his  life;  tha6 
for  nothing  the  world  could  bestow,  in  the  shape 
of  riches  or  honors,  would  he  have  bartered  one 
moment's  comfort  in  the  bosom  of  his  family,  he 
shows  you  a  wrong  that  no  money  can  compensate ; 
nevertheless,  if  the  injury  is  only  measurable  in 
money,  and  if  you  are  sworn  to  make,  upon  your 
oaths,  a  pecuniary  compensation,  though  I  can 
conceive  that  the  damages  when  given  to  the  ex- 
tent of  the  declaration — and  you  can  give  no  more 
— ^may  fall  short  of  what  your  consciences  would 
have  dictated,  yet  I  am  utterly  at  a  loss  to  compre- 
hend upon  what  principle  they  can  be  lessened. 
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But  then  comes  the  defendant's  counsel,  and  says, 
"It  is  true  that  the  injury  can  not  be  compensated 
by  the  sum  which  the  plaintiff  has  demanded ;  but 
you  will  consider  the  miseries  my  client  must  suffer 
if  you  make  him  the  object  of  a  severe  verdict. 
You  must,  therefore,  regard  him  with  compassion, 
though  I  am  ready  to  admit  that  the  plaintiff  is  to 
be  compensated  for  the  injury  he  has  received." 

Here,  then,  Lord  Kenyon's  doctrine  deserves 
consideration :  He  who  will  mitigate  damages  be- 
low the  fair  estimjate  of  the  wrong  which  he  has 
committed,  must  do  it  upon  some  principle  which 
the  policy  of  the  law  will  support. 

Let  me  then  examine  whether  the  defendant  is 
in  a  situation  which  entitles  him  to  have  the 
damages  against  him  mitigated,  when  private  jus- 
tice to  the  injured  party  calls  upon  you  to  give 
them  to  the  utmost  farthing.  The  question  will  be, 
on  what  principle  of  mitigation  can  he  stand  be- 
fore you?  I  had  occasion,  not  a  great  while  ago, 
to  remark  to  a  jury  that  the  wholesome  institu- 
tions of  the  civilized  world  came  seasonably  in  aid 
of  the  dispensations  of  Providence  for  our  well- 
being  in  the  world. 

What  is  it  that  renders  our  houses  pure,  and 
our  families  innocent?  It  is,  that  by  the  wise  insti- 
tutions of  all  civilized  nations,  there  is  placed  a 
kind  of  guard  against  the  human  passions,  in  that 
sense  of  impropriety  and  dishonor  which  the  law 
has  raised  up,  and  impressed  with  almost  the  force 
of  a  second  nature.  This  wise  and  politic  restraint 
beats  down,  by  the  habits  of  the  mind,  even  a  pro- 
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pensity  to  unlawful  commerce,  and  opposes  those 
inclinations  which  nature,  for  wise  purposes,  has 
implanted  in  our  breasts  at  the  approach  of  the 
other  sex.  It  holds  the  mind  in  chains  against  the 
seductions  of  beauty — it  is  a  moral  feeling  in  per- 
petual opposition  to  human  infirmity — it  is  like 
an  angel  from  heaven  placed  to  guard  us  against 
propensities  which  are  evil — it  is  that  warning 
voice,  gentlemen,  which  enables  you  to  embrace 
your  daughter,  however  lovely,  without  feeling 
that  you  are  of  a  different  sex — it  is  that  which 
enables  you,  in  the  same  manner  to  live  familiarly, 
with  your  nearest  female  relations,  without  those 
desires  which  are  natural  to  man. 

Next  to  the  tie  of  blood — if  not,  indeed,  before 
it  —  is  the  sacred  and  spontaneous  relation  of 
friendship.  The  man  who  comes  under  the  roof 
of  a  married  friend  ought  to  be  under  the  domin- 
ion of  the  same  moral  restraint,  and,  thank 
God,  generally  is  so,  from  the  operation  of  the 
causes  which.  I  have  described.  Though  not  in- 
sensible to  the  charms  of  female  beauty,  he  re- 
ceives its  impressions  under  a  habitual  reserve, 
which  honor  imposes.  Hope  is  the  parent  of  desire, 
and  honor  tells  him  he  must  not  hope.  Loose 
thoughts  may  arise,  but  they  are  rebuked  and  dis- 
sipated. 

Evil  into  the  mind  of  God  or  man 

May  come  and  go,  so  unapprov'd,  and  leave 

No  spot  or  blame  behind. 

Gentlemen,  I  trouble  you  with  these  reflections 
that  you  may  be  able  properly  to  appreciate  the 
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guilt  of  the  defendant,  and  to  show  you  that  you 
are  not  in  a  case  where  large  allowances  are  to  be 
made  for  the  ordinary  infirmities  of  our  imperfect 
natures.  When  a  man  does  wrong  in  the  heat  of 
sudden  passion,  as,  for  instance,  when,  upon  re- 
ceiving an  affront,  he  rushes  into  immediate 
violence,  even  to  the  deprivation  of  life,  the 
humanity  of  the  law  .classes  his  offense  amongst 
the  lower  degrees  of  homicide.  It  supposes  the 
crime  to  have  been  committed  before  the  mind 
had  time  to  parley  with  itself.  But  is  the  criminal 
act  of  such  a  person,  however  disastrous  may  be 
the  consequences,  to  be  compared  with  that  of  the 
defendant?  Invited  into  the  house  of  a  friend; 
received  with  open  arms  of  affection,  as  if  the  same 
parents  had  given  them  birth  and  bred  them — in 
this  situation  this  most  monstrous  and  wicked  de- 
fendant deliberately  perpetrated  his  crime,  and, 
shocking  to  relate,  not  only  continued  the  appear- 
ances of  friendship  after  he  had  violated  its  most 
sacred  obligations,  but  continued  thgm  as  a  cloak 
to  the  barbarous  repetitions  of  his  offense ;  writing 
letters  of  regard  whilst,  perhaps,  he  was  the 
father  of  the  last  child,  whom  his  injured  friend 
and  companion  was  embracing  and  cherishing  as 
his  own.  What  protection  can  such  conduct  pos- 
sibly receive  from  the  humane  consideration  of 
the  law  for  sudden  and  violent  passions  ? 

A  passion  for  a  woman  is  progressive;  it  does 
not,  like  anger,  gain  an  uncontrolled  ascendency 
in  a  moment,  nor  is  a  modest  matron  to  be  seduced 
in  a  day.  Such  a  crime  can  not,  therefore,  be  com- 
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mitted  under  the  resistless  dominion  of  sudden 
infirmity;  it  must  be  deliberately,  willfully  and 
wickedly  committed.  The  defendant  could  not  pos- 
sibly have  incurred  the  guilt  of  this  adultery 
without  often  passing  through  his  mind  (for  he 
had  the  education  and  principles  of  a  gentleman) 
the  very  topics  I  have  been  insisting  upon  before 
you  for  his  condemnation.  Instead  of  being  sud- 
denly impelled  toward  mischief  without  leisure  for 
such  reflections,  he  had  innumerable  difficulties  and 
obstacles  to  contend  with.  He  could  not  but  hear 
in  the  fresh  refusals  of  this  unhappy  lady  every- 
thing to  awaken  conscience,  and  even  to  excite 
horror.  In  the  arguments  he  must  have  employed 
to  seduce  her  from  her  duty,  he  could  not  but 
recollect,  and  willfully  trample,  upon  his  own.  He 
was  a  year  engaged  in  the  pursuit;  he  resorted 
repeatedly  to  his  shameful  purpose,  and  advanced 
to  it  at  such  intervals  of  time  and  distance  as 
entitle  me  to  say  that  he  determined  in  cold  blood 
to  enjoy  a  future  and  momentary  gratification, 
at  the  expense  of  every  principle  of  honor  which 
is  held  sacred  amongst  gentlemen,  even  where  no 
laws  interpose  their  obligations  or  restraints. 

I  call  upon  you,  therefore,  gentlemen  of  the  jury, 
to  consider  well  this  case,  for  it  is  your  office  to 
keep  human  life  in  tone ;  your  verdict  must  decide 
whether  such  a  case  can  be  indulgently  considered, 
without  tearing  asunder  the  bonds  of  society. 

Gentlemen,  I  am  not  preaching  a  religion  which 
men  can  scarcely  practice — I  am  not  affecting  a 
severity  of  morals  beyond  the  standard  of  those 

43 


Classics  of  the  Bar 

whom  I  am  accustomed  to  respect,  and  with  whom 
I  associate  in  common  life — I  am  not  making  a 
stalking-horse  of  adultery  to  excite  exaggerated 
sentiment.  This  is  not  the  case  of  a  gentleman 
meeting  a  handsome  woman  in  a  public  street,  or 
in  a  place  of  public  amusement  where,  finding  the 
coast  clear  for  his  addresses,  without  interrup- 
tion from  those  who  should  interrupt,  he  finds 
himself  engaged  (probably  the  successor  of  an- 
other) in  a  vain  and  transitory  intrigue.  It  is  not 
the  case  of  him  who,  night  after  night,  falls  in 
with  the  wife  of  another  to  whom  he  is  a  stranger, 
in  the  boxes  of  a  theater,  or  other  resorts  of 
pleasure,  inviting  admirers  by  indecent  dress  and 
deportment,  unattended  by  anjrthing  which  be- 
speaks the  affectionate  wife,  and  mother  of  many 
children.  Such  connections  may  be  of  evil  ex- 
ample; but  I  am  not  here  to  reform  public  man- 
ners, but  to  demand  private  justice. 

It  is  impossible  to  assimilate  the  sort  of  cases  I 
have  alluded  to,  which  ever  will  be  occasionally 
occurring,  with  this  atrocious  invasion  of  house- 
hold peace — this  portentious  disregard  of  every- 
thing held  sacred  amongst  men,  good  or  evil. 
Nothing,  indeed,  can  be  more  affecting  than  even 
to  be  called  upon  to  state  the  evidence  I  must  bring 
before  you.  I  can  scarcely  pronounce  to  you  that 
the  victim  of  the  defendant's  lust  was  the  mother 
of  nine  children,  seven  of  them  females  and  in- 
fants, unconscious  of  their  unhappy  condition,  de- 
prived of  their  natural  guardian,  separated  from 
her  forever,  and  entering  the  world  with  a  dark 
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cloud  hanging  over  them.  But  it  is  not  in  the  de- 
scending line  alone  that  the  happiness  of  this 
worthy  family  is  invaded.  It  hurts  me  to  call 
before  you  the  venerable  progenitor  of  both  the 
father  and  the  children,  who  has  risen  by  extra- 
ordinary learning  and  piety  to  his  eminent  rank 
in  the  church,  and  who,  instead  of  receiving,  un- 
mixed and  undisturbed,  the  best  consolation  of 
age,  in  counting  up  the  number  of  his  descendants, 
carrying  down  the  name  and  honor  of  his  house 
to  future  times,  may  be  forced  to  turn  aside  his 
face  from  some  of  them  that  bring  to  his  remem- 
brance the  wrongs  which  now  oppress  him,  and 
which  it  is  his  duty  to  forget,  because  it  is  his, 
otherwise  impossible,  duty  to  forgive  them. 

Gentlemen,  if  I  make  out  this  case  by  evidence 
(and,  if  I  do  not,  forget  everything  you  have 
heard,  and  reproach  me  for  having  abused  your 
honest  feelings),  I  have  established  a  claim  for 
damages  that  has  no  parallel  in  the  annals  of  fash- 
ionable adultery.  It  is  rather  like  the  entrance  of 
sin  and  death  into  this  lower  world.  The  undone 
pair  were  living  like  our  first  parents  in  Paradise, 
till  this  demon  saw  and  envied  their  happy  condi- 
tion. Like  them,  they  were  in  a  moment  cast 
down  from  the  pinnacle  of  human  happiness  into 
the  very  lowest  abyss  of  sorrow  and  despair.  In 
one  point,  indeed,  the  resemblance  does  not  hold, 
which,  while  it  aggravates  the  crime,  redoubles 
the  sense  of  suffering.  It  was  not  from  an  enemy, 
but  from  a  friend,  that  this  evil  proceeded.  I  have 
just  had  put  into  my  hand  a  quotation  from  the 
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Psalms  upon  this  subject,  full  of  that  unaffected 
simplicity  which  so  strikingly  characterizes  the 
sublime  and  sacred  poet: 

"It  is  not  an  open  enemy  that  hath  done  me  this 
dishonor,  for  then  I  could  have  home  it. 

"Neither  was  it  mine  adversary  that  did  mag- 
nify himself  against  me;  for  then,  peradventure, 
I  would  have  hid  myself  from  him. 

"But  it  was  even  thou  my  companion,  my  guide, 
mine  own  familiar  friend." 

This  is  not  the  language  of  counsel,  but  the 
inspired  language  of  truth.  I  ask  you,  solemnly, 
upon  your  honors  and  your  oaths,  if  you  would 
exchange  the  plaintiff's  former  situation  for  his 
present,  for  an  hundred  times  the  compensation 
he  requires  at  your  hands?  I  am  addressing  my- 
self to  affectionate  husbands  and  to  the  fathers  of 
beloved  children. 

But  it  may  be  asked,  if  no  money  can  be  an  ade- 
quate or,  indeed,  any  compensation,  why  is  Mr. 
Markham  a  plaintiff  in  a  civil  action?  Why  does 
he  come  here  for  money?  Thank  God,  gentlemen, 
it  is  not  my  fault.  I  take  honor  to  myself  that  I 
was  one  of  those  who  endeavored  to  put  an  end  to 
this  species  of  action,  by  the  adoption  of  a  more 
salutary  course  of  proceeding.  I  take  honor  to  my- 
self that  I  was  one  of  those  who  supported  in 
Parliament  the  adoption  of  a  law  to  pursue  such 
outrages  with  the  terrors  of  criminal  justice.  I 
thought  then,  and  I  shall  always  think,  that  every 
act  malum  in  se,  directly  injurious  to  an  individual 
and  most  pernicious  in  its  consequences  to  society, 
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should  be  considered  to  be  a  misdemeanor.  Indeed, 
I  know  of  no  other  definition  of  the  term ;  the  leg- 
islature, however,  thought  otherwise,  and  I  bow 
to  its  decision;  but  the  business  of  this  day  may 
produce  some  changes  of  opinion  on  the  subject.  I 
never  meant  that  every  adultery  was  to  be  simi- 
larly considered.  Undoubtedly  there  are  cases 
where  it  is  comparatively  venial,  and  judges  would 
not  overlook  the  distinctions.  I  am  not  a  pretender 
to  any  extraordinary  purity.  My  severity  is  con- 
fined to  cases  in  which  there  can  be  but  one  senti- 
ment amongst  men  of  honor,  as  to  the  offense, 
though  they  may  differ  in  the  mode  and  measure 
of  its  correction. 

It  is  this  difference  of  sentiment,  gentlemen, 
that  I  am  alone  afraid  of;  I  fear  you  may  think 
there  is  a  sort  of  limitation  in  verdicts,  and  that 
you  may  look  to  precedents  for  the  amount  of 
damages,  though  you  can  find  no  precedent  for 
the  magnitude  of  the  crime ;  but  you  might  as  well 
abolish  the  action  altogether,  as  lay  down  a  prin- 
ciple which  limits  the  consequences  of  adultery  to 
what  it  may  be  convenient  for  the  adulterer  to  pay. 
By  the  adoption  of  such  a  principle,  or  by  any  miti- 
gation of  severity,  arising  even  from  an  insuffi- 
cient reprobation  of  it,  you  unbar  the  sanctuary 
of  domestic  happiness  and  establish  a  sort  of 
license  for  debauchery,  to  be  sued  out,  like  other 
license,  at  its  price ;  a  man  has  only  to  put  money 
into  his  pocket,  according  to  his  degree  and  for- 
tune, and  he  may  then  debauch  the  wife  or  daugh- 
ter of  his  best  friend,  at  the  expense  he  chooses  to 
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go  to.    He  has  only  to  say  to  himself  what  lago 
says  to  Roderigo  in  the  play — 

Put  money  in  thy  purse — go  to — put  money  in  thy  purse. 

Persons  of  immense  fortunes  might  in  this  way 
deprive  the  best  men  in  the  country  of  their  domes- 
tic satisfactions,  with  what  to  them  might  be 
considered  as  impunity.  The  most  abandoned  prof- 
ligate might  say  to  himself  or  to  other  profligates, 
"I  have  suffered  judgment  by  default;  let  them 
send  down  their  deputy  sheriff  to  the  King's  Arms 
Tavern;  I  shall  be  concealed  from  the  eye  of  the 
public.  I  have  drawn  upon  my  banker  for  the 
utmost  damages,  and  I  have  as  much  more  to 
spare  to-morrow,  if  I  can  find  another  woman 
whom  I  would  choose  to  enjoy  at  such  a  price." 
In  this  manner  I  have  seen  a  rich  delinquent,  too 
lightly  fined  by  courts  of  criminal  justice,  throw 
down  his  bank  notes  to  the  officers,  and  retire  with 
a  deportment  not  of  contrition,  but  of  contempt. 

For  these  reasons,  gentlemen,  I  expect  from  you 
to-day  the  full  measure  of  damages  demanded  by 
the  plaintiff.  Having  given  such  a  verdict,  you 
will  retire  with  a  monitor  within,  confirming  that 
you  have  done  right — you  will  retire  in  sight  of 
an  approving  public  and  an  approving  Heaven. 
Depend  upon  it,  the  world  can  not  be  held  together 
without  morals,  nor  can  morals  maintain  their 
station  in  the  human  heart  without  religion,  which 
is  the  cornerstone  of  the  fabric  of  human  virtue. 

We  have  lately  had  a  most  striking  proof  of 
this  sublime  and  consoling  truth,  in  one  result,  at 
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least,  of  the  revolution  which  has  astonished  and 
shaken  the  earth.  Though  a  false  philosophy  was 
permitted  for  a  season  to  raise  up  her  vain  fan- 
tastic front,  and  to  trample  down  the  Christian 
establishments  and  institutions,  yet,  on  a  sudden, 
God  said,  "Let  there  be  light,"  and  the  altars  of 
religion  were  restored. 

I  have  nothing  further  to  add,  except  that  since 
the  defendant  committed  the  injury  complained  of 
he  has  sold  his  estate,  and  is  preparing  to  remove 
into  some  other  country.  Be  it  so.  Let  him  re- 
move ;  but  you  will  have  to  pronounce  the  penalty 
of  his  return.  It  is  for  you  to  declare  whether 
such  a  person  is  worthy  to  be  a  member  of  our 
community.  But  if  the  feebleness  of  your  juris- 
diction, or  a  commiseration  which  destroys  the 
exercise  of  it,  shall  shelter  such  a  criminal  from 
the  consequences  of  his  crimes,  individual  security 
is  gone,  and  the  rights  of  the  public  are  unpro- 
tected. Whether  this  be  our  condition  or  not,  I 
shall  know  by  your  verdict. 


The  jury  rendered  a  verdict  for  £7,000. 

The  defendant,  however,  as  anticipated,  had  disposed  of 
his  estate  and  left  the  kingdom,  and  the  judgment  could  not 
be  levied. 
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IN  March,  1873,  there  came  on  for  trial  at 
Atlanta,  Georgia,  in  the  Circuit  Court  of  the 
United  States,  the  case  of  the  Government 
against  William  Gardner,  charged  with  a  violation 
of  one  of  the  penal  statutes  of  the  United  States. 

Before  the  case  proceeded  to  trial  on  its  merits 
the  defense  presented  a  motion  urging  objections 
to  the  array  of  jurors  summoned  to  serve  at  that 
term. 

For  the  purpose  of  securing  the  services  as 
jurors  of  negroes  who  had  now  become  citizens 
of  the  Union  but  whose  names,  nevertheless,  were 
not  to  be  found  in  the  jury  boxes  of  the  various 
counties  comprising  the  district,  the  court  had 
issued  a  rule  appointing  three  commissioners  who, 
together  with  the  marshal  and  clerk  of  the  court, 
were  authorized  to  select  citizens  from  the  body 
of  the  district  to  serve  as  jurors  without  regard  to 
whether  their  names  were,  or  had  ever  been,  on 
the  jury  lists  of  the  State  courts. 

This  interruption  of  the  unbroken  practice  of 
the  years,  was,  according  to  the  defense,  without 
authority  of  law. 

At  the  trial,  over  which  Hon.  John  Erskine  pre- 
sided, the  Government  was  represented  by  Dis- 
trict   Attorney    Henry    P.    Farrow,    George    A. 
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Thomas  and  Alexander  T.  Akerman.  For  the 
defendant  appeared  Messrs.  Peeples  &  Howell, 
L.  J.  Gartrell  and  Benjamin  H.  Hill. 

Mr.  Farrow  and  Mr.  Akerman,  for  the  Govern- 
ment, contended  that  this  new  rule  of  procedure 
was  legal  and,  under  the  circumstances,  eminently 
proper.  Mr,  Hill,  for  the  defense,  insisted  that  it 
was  without  valid  excuse,  was  a  dangerous  prece- 
dent to  establish,  and  a  blow  at  the  sovereign 
States ;  he  asserted  that  it  could  be  fruitful  of  no 
good  results,  and  directly  contravened  the  provis- 
ions of  National  as  well  as  State  laws. 

Ben  Hill  was  one  of  the  eloquent  orators  of  the 
"Old  South."  Brilliant  and  powerful  at  the  bar, 
yet  the  only  one  of  his  many  courtroom  speeches 
ever  reported  was  his  address  to  the  court  on  this 
occasion  where  he,  with  genuine,  patriotic  fervor, 
appealed  to  that  trial  tribunal — and,  indeed,  to  all 
America — for  uncompromising  loyalty  to  both  the 
Union  and  the  States. 

Ben  Hill's  Address  to  the  Court 

MAY  IT  PLEASE  YOUR  HONOR :  The  ques- 
tion now  to  be  decided  can  not  be  of  more 
importance  to  the  prisoner  at  the  bar  than  to 
every  other  man  and  woman  in  the  State,  and  in 
the  United  States.  I  rejoice  that  I  am  to  engage 
in  its  discussion  before  one  who  possesses  the 
ability  to  discern,  and  the  courage  to  declare,  the 
law  as  it  is. 
The  motion  challenging  the  array  affirms  that 
61 


Classics  of  the  Bar 

this  is  a  legally  incompetent  jury,  because  the 
order  or  rule  of  court  of  the  last  September  term, 
under  which  the  qualifications  of  the  jurors  in  the 
box  from  which  this  jury  was  drawn  and  brought 
here  were  ascertained  and  fixed,  ignored  and  dis- 
regarded the  laws  of  the  State  of  Georgia,  on  the 
subject,  and  therefore  violated  the  statutes  and 
laws  of  the  United  States. 

A  proper  discussion  of  this  question,  (especially 
in  view  of  its  treatment  by  the  learned  gentlemen 
who  have  argued  against  the  motion,  will  bring 
into  review  what  I  have  always  regarded  as  one  of 
the  most  beautiful  features  of  our  system  of 
double  government — State  and  Federal. 

The  district  attorney  (Mr.  Farrow)  and  the  ex- 
attorney-general  (Mr.  Akerman)  treat  as  a  mon- 
strous absurdity  the  proposition  that  the  great 
government  of  the  United  States  has  left  its  courts, 
sitting  in  the  several  States,  dependent  upon  the 
laws  of  those  States  for  the  qualifications  of  their 
jurors.  Because  such  a  proposition  is,  as  it  appears 
to  them,  so  very  preposterous  they  conclude  such 
cannot  be  and  is  not  the  law. 

I  most  respectfully  suggest  that  such  a  proposi- 
tion can  be  considered  absurd  only  because  of  the 
distempered  passions  of  the  times.  Neither  in  the 
light  of  the  language  of  the  Federal  Constitution, 
nor  in  the  purposes  and  objects  of  its  framing, 
nor  in  the  spirit  which  animated  its  framers,  is 
this  proposition  absurd.  On  the  contrary,  it  is 
natural,  wise  and  becoming.  A  mere  casual  read- 
ing of  that  Constitution  will  show  us  that  not  only 
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An  this  respect,  but  in  other  respects,  and  to  a 
much  greater  extent,  was  the  Federal  Government 
and  each  of  its  departments  left  by  our  fathers 
dependent ;  indeed,  leaning  in  trust  and  confidence 
upon  the  States,  the  people  of  the  States,  and  the 
government  of  the  States.  The  first  work  of  the 
framers  of  the  Constitution  was  to  frame  a  legis- 
lative department  for  the  Federal  Government. 
The  second  section  and  second  sentence  they  wrote 
in  this  work  was  in  the  following  words : 

The  House  of  Representatives  shall  be  composed  of  mem- 
bers chosen  every  second  year  by  the  people  of  the  several 
States,  and  the  electors  in  each  State  shall  have  the  quali- 
fications requisite  for  electors  of  the  most  numerous  branch 
of  the  State  Legislature. 

Thus  the  work  of  qualifying  voters  for  mem- 
bers of  the  House  of  Representatives  of  the  United 
States  was  left,  by  Constitutional  provision,  solely 
to  the  several  States ;  and  the  Government  of  the 
United  States,  now  so  boastingly  called  great,  was 
left  without  the  power  to  prescribe  a  single  quali- 
fication for  a  single  voter  at  such  elections !  And 
this  power  of  qualifying  voters  is  still  exclusively 
in  the  several  States — each  State  for  itself — and 
the  power  is  unabridged  save  only  by  the  Fifteenth 
Amendment,  which  prohibits  a  discrimination  in 
such  qualifications  "on  account  of  race,  color,  or 
previous  condition  of  servitude." 

So,  again,  the  Senators  in  Congress  are  chosen 
solely  by  the  Legislatures  of  the  several  States, 
which  Legislatures  are  chosen  solely  by  the  quali- 
fied voters  by  the  laws  of  the  States.  So  that  for 
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every  member  of  its  legislative  department  the 
Government  of  the  United  States  is  required  by 
the  Constitution  to  lean  upon  the  States  and  upon 
voters  qualified  solely  by  the  laws  of  the  States. 

And  here  let  us  note  the  difference  between 
qualifying  an  elector  and  holding  an  election.  The 
Constitution  provides: 

Section  4.  The  times,  places,  and  manner  of  holding  elec- 
tions for  Senators  and  Representatives  shall  be  prescribed 
in  each  State  by  the  Legislature  thereof,  but  the  Congress 
may  at  any  time  by  law  make  or  alter  such  regulations, 
except  as  to  the  places  of  choosing  Senators. 

The  power  to  qualify  electors  is  left  exclusively 
and  absolutely  with  the  States.  In  this  work  Con- 
gress has  neither  power  nor  discretion.  But  Con- 
gress may  have  a  hand  in  the  ministerial  work — 
the  manner  of  holding  the  elections. 

The  second  work  of  the  framers  of  the  Federal 
Constitution  was  to  provide  an  executive  depart- 
ment for  the  Government  of  the  United  States. 
The  executive  power  was  vested  in  a  president. 
This  president  and  a  vice-president  were  to  be 
chosen  by  a  body  of  electors.  These  electors  were 
to  be  chosen  by  the  States —  each  State  for  itself — 
"in  such  manner  as  the  Legislature  of  the  State 
may  direct."  The  power  of  qualifying  voters  to 
choose  these  electors  was  left  exclusively  in  the 
State.  South  Carolina  chose  her  electors  by  the 
Legislature. 

Thus,  again,  we  find  that  for  a  person  to  be  her 
chief  executive,  the  Government  of  the  United 
States  was  required  by  the  Constitution  to  lean 
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on  the  States,  and  Congress  was  left  without  the 
power  to  prescribe  a  single  qualification  for  a  single 
voter  for  those  who,  as  an  Electoral  College,  should 
designate  the  President.  Here  let  us  note  again, 
that  the  ministerial  work,  especially  the  counting 
of  the  votes  of  the  Electoral  College,  was  given  to 
Congress. 

We  next  come  to  the  third  work  of  the  framers 
of  the  Constitution,  that  of  providing  a  judicial 
department  for  the  Government  of  the  United 
States. 

The  judicial  power  is  vested  in  certain  courts. 
The  judges  are  not  elected,  but  to  be  appointed 
by  the  President,  by  the  advice  and  consent  of  the 
Senate.  It  is  provided  that,  "The  trial  of  all  cases, 
except  in  cases  of  impeachment,  shall  be  by  jury." 
As  to  what  power  or  authority  shall  prescribe  the 
qualifications  of  jurors  to  compose  the  jury,  the 
Constitution  is  silent.  It  was  not  given  to  Con- 
gress, and,  under  the  rule  of  interpretation  of  the 
fathers,  could  not  therefore  exist  in  Congress.  It 
certainly  could  not  exist  except  as  a  result- 
ing or  implied  power.  Various  clauses  of  the 
Constitution  strengthen  the  position  that  the 
framers  of  the  Constitution  intended  that  the 
courts  of  the  United  States  should  depend,  for 
qualified  jurors,  upon  the  same  powers  upon  which 
the  legislative  and  executive  departments  de- 
pended for  qualified  voters,  upon  the  laws  of  the 
several  States  in  which  the  courts  should  sit.  Thus, 
in  the  original  Constitution  the  language  is,  "The 
trial  of  all  crimes,  except  in  cases  of  impeach- 
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ment,  shall  be  by  jury,  and  such  trial  shall  be  held 
in  the  State  where  the  crime  shall  have  been  com- 
mitted." Of  course  by  juries  in  that  State,  and 
by  juries  composed  of  jurors  made  such  by  the 
law  of  that  State. 

In  the  early  amendment  of  the  Constitution  we 
find  these  provisions : 

No  person  shall  be  held  to  answer  for  a  capital  or  other- 
wise infamous  crime,  unless  on  a  presentment  or  indict- 
ment of  a  grand  jury,  except  in  cases  arising  in  the  land 
or  naval  forces,  or  in  the  militia,  when  in  actual  service 
in  time  of  war  or  public  danger;  nor  shall  any  person 
be  subject  for  the  same  offense  to  be  twice  put  in  jeopardy 
of  life  or  limb;  nor  shall  be  compelled  in  any  criminal  case 
to  be  a  witness  against  himself;  nor  be  deprived  of  life, 
liberty,  or  property,  without  due  process  of  law;  nor  shall 
private  property  be  taken  for  public  use  without  just 
compensation. 

In  all  criminal  prosecutions  the  accused  shall  enjoy  the 
right  to  a  speedy  and  public  trial,  by  an  impartial  jury  of 
"the  State  and  District  wherein  the  crime  shall  have  been 
committed. 

These  clauses  of  the  Federal  Constitution  are 
precious.  They  are  the  sacred  civil  jewels  come 
down  to  us  from  an  English  ancestry,  hallowed 
by  the  blood  of  a  thousand  struggles,  and  stored 
away  by  our  fathers  for  safe-keeping  in  the  cas- 
ket of  the  Constitution.  It  is  infidelity  to  forget 
them.  It  is  sacrilege  to  disregard  them.  It  is  des- 
potism to  trample  upon  them ! 

But,  sir,  whether  Congress  has  the  power  or  not 
to  prescribe  the  qualifications  of  jurors  for  the 
United  States  courts,  we  need  not  now  further 
discuss.  It  is  very  certain  that  Congress  has  never 
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exercised  nor  proposed  to  exercise  a  power  nor 
authorized  any  court  to  do  so.  On  the  contrary, 
Congress,  by  its  legislation,  as  I  shall  presently 
show,  has  always  relied,  and  exclusively  relied,  on 
the  laws  of  the  several  States  to  fix  the  qualifica- 
tions of  jurors,  as  the  Constitution  itself  relies 
exclusively  on  the  laws  of  the  States  to  fix  the 
qualifications  of  voters  and  from  the  formation  of 
the  government  to  the  present  time  neither  the 
Government  of  the  United  States  nor  any  depart- 
ment of  that  Government  has  ever  qualified  or 
proposed  to  qualify  a  voter  or  a  juror,  except  in 
that  abnormal  work  of  Reconstruction,  which  its 
authors  have  sought  to  justify  only  on  the  pre- 
tense that  a  portion  of  the  States  themselves  were 
in  a  powerless  and  abnormal  condition. 

I  have  thus  brought  in  brief  review  these  fea- 
tures of  the  Federal  Constitution  to  show  that  the 
learned  gentlemen  who  represent  the  Government 
in  this  argument  are  not  justified  by  anything  in 
the  Constitution  itself  for  exhibiting  such  loyal 
horror  at  the  idea  that  the  United  States  Govern- 
ment should  depend  on  the  States  and  the  laws  of 
the  States  for  anything.  Sir,  it  depends  on  the 
States  and  on  the  people  of  the  States  for  every- 
thing. If  the  people  of  this  generation  would  only 
read  this  Constitution  in  the  same  spirit  which 
animated  those  who  made  it,  this  reign  of  discord, 
of  hatred,  of  jealousy,  of  strife,  of  wrong  between 
the  General  and  State  Governments  would  die  and 
be  buried  in  the  universal  ignominy  it  merits.  The 
framers  of  the  Constitution  were  citizens  of  the 
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several  States.  They  had  come  out  of  a  common 
struggle  for  a  common  liberty  won  by  the  States. 
They  desired  to  form  a  government  of  union  be- 
tween the  States  to  perpetuate  the  liberties  so  won. 
'  Thus,  sir,  the  Federal  Constitution  was  framed 
by  the  States,  and  the  Government  of  the  Union 
under  that  Constitution  became  the  child  of  the 
States,  begotten  by  the  sovereignty  of  the  States 
in  the  sweet  embrace  of  the  chaste  Goddess  of  Lib- 
erty! Was  it  not  natural  that  the  child  should 
lean  upon  the  parents?  Was  such  an  idea  shocking 
to  them?  Nay,  sir,  the  nurses  did  lay  that  child, 
with  beautiful  trust  and  confidence,  in  the  arms  of 
its  fond  parents,  there  to  rest  and  grow.  It  was 
well  nourished.  It  has  grown.  It  is  vigorous.  Shall 
it  scoff  at  leaning  now  ?  Shall  we  have  in  this  Union 
another  Goneril,  plethoric  with  a  too  liberal  patri- 
mony, and  mocking  the  sorrows  of  the  parent  who 
gave  her  being  and  strength?  Sir,  to  this  child  of 
the  States  more  earnestly  than  to  any  born  of 
woman  —  should  the  solemn  admonition  be  ad- 
dressed: Honor  thy  father  and  thy  mother,  that 
thy  days  may  be  long  in  the  land  which  the  Lord 
thy  God  giveth  thee. 

I  proceed  now  to  show  that  Congress  has  never 
attempted  to  prescribe  the  qualifications  for  jurors 
in  the  States,  nor  authorized  the  United  States 
courts  to  prescribe  such  qualifications ;  but,  on  the 
contrary,  has  always  directed  that  the  qualifica- 
tions prescribed  by  the  States  shall  be  accepted 
and  observed  by  the  United  States  courts  sitting 
in  the  respective  States. 
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The  first  enactment  by  Congress  on  this  subject 
is  to  be  found  in  the  great  Judiciary  Act  of  1789, 
and  in  the  29th  section  of  that  Act  we  find  the  fol- 
lowing language : 

And  the  jurors  (in  the  United  States  courts)  shall  have 
the  same  qualifications  as  are  requisite  for  jurors  by  the 
laws  of  the  State  of  which  they  are  citizens,  to  serve  in 
the  highest  courts  of  law  of  such  State. — 1  United  States 
Statutes  at  Large,  88. 

It  is  worthy  of  notice  that  this  is  the  exact  lan- 
guage employed  in  the  Constitution  itself  on  thie 
subject  of  the  qualification  of  electors  for  member 
of  Congress,  and,  under  it,  no  person  can  be  quali- 
fied as  a  juror  in  the  United  States  courts  who  is 
not  qualified  as  a  juror  in  the  State  courts  by  the 
laws  of  the  State. 

I  pass  over  other  legislation  by  Congress  on  this 
subject  (all  like  the  above),  and  come  directly  to 
the  last  Act,  which  was  approved  July  20,  1840. 
This  Act  provides : 

Jurors  to  serve  in  the  courts  of  the  United  States,  in 
each  State  respectively,  shall  have  the  like  qualifications 
and  be  entitled  to  the  like  exemptions  as  jurors  of  the 
highest  courts  of  law  of  such  State  now  have  and  are  en- 
titled to,  and  shall  hereafter,  from  time  to  time,  have  and 
be  entitled  to,  and  shall  be  designated  by  ballot,  lot,  or 
otherwise,  according  to  the  mode  of  forming  juries  now 
practiced,  and  hereafter  to  be  practiced  therein,  in  so  far 
as  such  mode  may  be  practicable  by  the  courts  of  th« 
United  States  or  the  officers  thereof;  and  for  this  purpose 
the  said  courts  shall  have  power  to  make  all  necessary 
rules  and  regulations  for  conforming  the  designation  and 
impaneling  of  juries  in  substance  to  the  laws  and  usages 
now  in  force  in  such  State,  and  further,  shall  have  power 
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by  rule  or  order,  from  time  to  time,  to  conform  the  same 
to  any  change  in  these  respects  which  may  be  hereafter 
adopted  by  the  Legislatures  of  the  respective  States  for 
the  State  courts. — 5  United  States  Statutes  at  Large,  S9U. 

In  considering  this  statute,  let  us  first  note  the 
difference  between  a  "juror"  and  a  "jury."  A 
juror  is  a  person,  and  must  have  certain  personal 
qualifications  to  render  him  competent.  A  jury  is 
a  body  of  pei'sons  so  qualified,  and  must  be  im- 
paneled. Qualifications  to  be  possessed  by  a  juror 
must  be  prescribed,  fixed  by  legislation.  The  draw- 
ing, summoning  and  impaneling  a  jury  is  mere 
ministerial  work,  and  may  be  done  by  the  court 
or  its  officers,  and  the  drawing  or  designating 
of  the  persons  to  compose  a  jury  at  any  given  time 
of  the  court,  may  be  by  "ballot,  lot,  or  otherwise." 

By  the  language  of  this  Act  of  Congress  it  is 
very  clear  that  the  qualifications  of  jurors  as  de- 
clared, prescribed  and  fixed  by  the  laws  of  the 
State,  are  adopted,  prescribed  and  fixed  as  the 
qualifications  for  jurors  in  the  courts  of  the  United 
States. 

The  word  "like"  in  this  Act  is  the  word  "requi- 
site" in  the  Constitution  and  in  the  Act  of  1789, 
and  both  words  are  interchangeable  with  the  word 
"same."  The  word  "same"  is  used  in  the  Act  of 
1789.  This  court,  therefore,  has  no  power  to  fix  the 
qualifications  of  the  persons  to  serve  as  its  jurors 
nor  to  authorize  its  ofl[icers  to  fix  such  qualifica- 
tions. This  court  is  commanded  by  Congress  to 
observe  the  qualifications  fixed  by  the  laws  of  this 
State.   The  laws  of  this  State,  for  this  purpose, 
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become  the  laws  of  the  United  States.  No  person, 
therefore,  is  qualified  to  sit  as  a  juror  in  this  court, 
who  is  not  qualified  to  sit  as  a  juror  in  the  courts 
of  the  State.  I  will  not  say  that  the  name  of  every 
person  found  in  the  jury  box  of  the  counties  com- 
posing the  northern  district  of  this  State,  must  be 
found  in  the  jury  box  of  this  court,  though  this 
would  be  better,  but  I  do  affirm  that  the  name  of  no 
person  can  be  placed  as  a  competent  juror  in  the 
jury  box  of  this  court,  which  has  not  been  placed 
as  a  competent  juror  in  the  jury  box  of  some  one  of 
those  counties  of  this  State.  And  this  court  has  no 
power,  authority,  or  discretion  to  place,  order,  or 
recognize  a  name  in  its  jury  box  which  cannot  also 
be  found  in  the  jury  box  of  the  State. 

In  the  ministerial  work  of  designating  from  the 
jury  box  so  made  up,  the  persons  to  serve  and  con- 
stitute a  jury  at  a  given  term,  and  of  bringing 
these  persons  to  the  court  and  impaneling  them 
into  a  jury,  this  court  must  act  and  use  its  own 
officers;  but  even  in  this  designation,  drawing, 
summoning,  and  impaneling,  this  court  is  required 
by  this  Act  to  "conform  as  nearly  as  practicable" 
to  the  modes  practiced  by  the  State  courts  in  doing 
the  same  ministerial  work.  And  this  court  has 
power  to  make  orders  and  rules  to  secure  this 
conformity  as  far  as  practicable,  and  power  to 
change  your  rules  to  conform  to  the  changing 
modes  practiced  and  adopted  in  the  State.  You  can 
make  no  rule  or  order  to  evade  that  conformity, 
and  much  less  to  put  an  unqualified  juror  in  your 
panel. 
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There  can  be  no  other  logical,  fair,  or  just  an- 
alysis of  this  Act  of  1840. 

But  I  will  not  rest  the  case  here.  The  courts  of 
the  United  States  have  given  this  very  construc- 
tion to  this  Act.  In  the  case  of  the  United  States 
vs.  Wilson,  the  court,  presided  over  by  that  very 
able  judge,  McLean,  after  quoting  this  Act  as 
above,  unanimously  proceeded  to  say : 

By  the  first  clause  of  this  statute,  the  enactment  is  pos- 
itive in  its  requirements,  that  so  far  as  the  qualifications 
and  exemptions  of  jurors  in  the  Federal  courts  are  con- 
cerned, they  should  be  the  same  as  those  of  the  highest 
courts  of  law  of  the  State,  and  that  the  mode  of  forming 
juries  should,  so  far  as  practicable,  conform  to  the  mode 
of  the  State.  So  far  as  relates  to  l^e  qualifications  and 
exemptions  of  Federal  juries,  the  courts  have  no  discre- 
tion. The  law  is  positive  that  they  shall  have  the  like  qual- 
ifications and  be  entitled  to  the  like  exemptions  as  jurors 
of  the  highest  courts  of  law  of  such  State  had  at  the  time 
of  passing  the  law,  or  should  thereafter  have  in  such 
State. 

Can  language  be  more  unmistakable?  And  I 
affirm,  there  is  not  a  decision,  or  dictum,  or  inti- 
mation, or  order  to  the  contrary,  in  all  the  decis- 
ions and  proceedings  of  the  United  States  courts, 
save  in  the  order  now  here  being  discussed. 

Now  then,  here  is  the  conclusion :  Your  Honor 
has  no  jurisdiction,  no  discretion  in  the  work  of 
making,  fixing,  or  modifying  the  qualifications  of 
persons  to  serve  as  jurors  in  your  court.  On  this 
subject  you  can  pass  no  order  or  rule.  Your  order, 
your  rule,  is  the  law  of  the  State.  The  State  qual- 
ifies her  jurors,  and  out  of  the  jurors  so  qualified 
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you  may  designate,  draw,  summon,  and  impanel 
your  jury;  and  in  doing  even  this  much,  you  must 
designate,  draw,  summon,  and  impanel  in  the  same 
mode,  as  nearly  as  possible,  as  the  State  does,  and 
you  can  pass  orders  and  rules  to  compel  your  of- 
ficers to  conform  to  the  modes  of  the  State. 

The  ex-attomey-general  (Mr.  Akerman)  says 
the  State  may  abolish  jury  trials  and  have  no  qual- 
ified jurors!  The  only  reply  needed  to  this  is  to 
say  that  the  State  of  Georgia  has  a  jury  box  full 
of  the  names  of  well-qualified  jurors  in  every 
county. 

The  district  attorney  (Mr.  Farrow)  says  the 
clerks  in  the  several  counties  may  refuse  to  send 
up  the  lists  of  the  qualified  jurors  when  called  on. 
The  only  reply  needed  to  this  is  to  say,  the  clerks 
have  never  refused  to  send  up  such  lists,  and  this 
court  has  never  been  without  a  well-filled  jury  box 
of  well-qualified  jurors  until  that  box  was  emptied 
of  such  names,  and  refilled,  under  this  order,  with 
the  names  of  unqualified  persons  to  serve  as  jurors. 

The  learned  gentlemen  hasten  to  violate  the  laws 
of  Congress,  and  trample  on  the  laws  of  the  State, 
and  to  place  the  lives,  the  liberties,  and  the  prop- 
erty of  our  people  in  the  hands  of  unqualified 
jurors,  upon  the  pretext  that  a  State  which  haa 
never  been  without  a  jury  might  possibly  abolish 
jury  trial,  and  that  officers  of  the  State,  who  had 
always  promptly  and  cheerfully  filled  Your  Honor's 
jury  box  with  qualified  jurors,  might  possibly  not 
fill  them! 

In  the  next  place,  let  us  examine  the  law  gen- 
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erally  on  this  subject  of  the  qualification  of  jurors, 
and  then  the  law  of  this  State,  and  ascertain  who 
are  qualified  by  law  to  serve  as  jurors  in  Georgia. 

The  annals  of  the  Anglo-Saxon  race  perhaps 
contain  nothing  more  interesting  than  the  history 
of  juries,  the  qualifications  of  jurors,  and  jury 
trial.  It  has  often  been  said  that  the  right  of  trial 
by  jury  is  the  palladium  of  our  liberties.  It  may, 
with  equal  truth,  be  said  that  intelligence  and  vir- 
tue constitute  the  palladium  of  the  jury  system 
itself.  Trial  by  jury  would  be  a  weak  palladium  of 
liberty  if  ignorance  and  vice  did  not  disqualify 
persons  from  serving  as  jurors.  The  jury  box  holds 
more  directly  in  its  keeping  the  life,  the  liberty, 
and  the  property  of  the  citizens  than  the  ballot 
box,  and  it  needs  to  be  watched  with  equal  if  not 
greater  and  more  sleepless  vigilance. 

In  the  reign  of  Henry  IV.,  an  act  was  passed  de- 
claring that  grand  juries  should  be  selected  "from 
the  King's  liege  people,"  who  had  not  been  out- 
lawed, "nor  fled  to  sanctuary  for  treason  or  fel- 
ony." The  selections  were  to  be  made  by  the 
sheriffs  and  bailiffs  of  the  franchise.  Heavy  pen- 
alties were  prescribed  for  the  introduction  of  un- 
qualified jurors  in  the  jury  box.  The  courts  of 
England  always  held  that  the  presence  of  an  un- 
qualified juror  in  the  panel  vitiated  the  entire 
panel,  and  rendered  every  indictment  found,  void. 

[The  Court:]  Can  you  show  authority  for  that 
position  ? 

[Mr.  Hill:]  I  can,  sir,  and  am  now  prepared  to 
do  so. 
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The  case  of  Hovey  vs.  Hobson,  Taunton,  is  a  leading  au- 
thority for  construing  the  Act,  and  declares  that  the  mis- 
chief was,  that  persons  were  put  on  the  jury  who  were 
not  qualified  to  serve;  that  they  had  no  right  on  the  jury, 
and  that  their  presence  vitiated  the  whole  panel  and  ren- 
dered their  action  void;  and  for  the  plain  reason  that  the 
bill  must  be  found  by  at  least  twelve,  and  the  disqualified 
juror  might  be  one  of  the  twelve. — 6  McLean  R.  610. 

The  rulings  have  been  equally  rigid  in  America. 
In  the  case  of  the  Commonwealth  vs.  Parker,  2 
Pickering,  and  of  Doyle,  17  Ohio,  the  same  doc- 
trine is  laid  down.  "The  principle  established  is," 
says  the  court,  "that  if  a  person  is  on  the  panel  not 
having  the  qualification  of  a  juror  as  required  by 
law,  the  action  of  the  whole  jury  is  vitiated,  and 
an  indictment  found  by  them  would  be  void." 

Thus  we  see,  sir,  what  value  the  law  places  upon 
the  proper  legal  qualification  of  a  juror.  One  un- 
qualified voter  does  not  vitiate  an  election.  No 
number  of  unqualified  voters  will  vitiate  an  elec- 
tion if  there  be  a  sufficient  number  of  qualified 
votes  to  fix  the  result.  But  one  single  unqualified 
juror  in  a  panel  will  vitiate  the  entire  action  of 
the  panel,  though  all  the  other  jurors  be  qualified. 
And  this  is  right.  The  office  of  a  juror  is  a  high 
trust.  The  juror  does  not  pass  upon  his  onvti  life, 
or  liberty,  or  property,  but  he  does  pass  upon  the 
life,  the  liberty,  and  the  property  of  his  fellow. 
How  indispensable  is  it  to  justice,  then,  that  the 
jury  should  be  composed  of  men  of  uprightness, 
of  intelligence,  and  a  correct  sense  of  right!  No 
man  is  a  juror  from  natural  right.  The  law  makes 
him  a  juror  to  execute  the  highest  trusts. 
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In  every  State  of  the  Union  the  qualifications  of 
jurors  are  prescribed  by  law.  In  some  of  the 
States,  a  freehold  qualification  was  prescribed. 
This  was  so  in  South  Carolina  always.  Education 
is  required  in  other  States.  In  some  States  the 
qualifications  of  electors  and  of  jurors  are  the 
same  except  as  to  age.  In  all  the  States  which 
have  made  their  own  laws,  the  upright  and  in- 
telligent are  included  among  the  jurors,  and  the 
idiotic  and  criminal  are  excluded. 

These  views  applied  with  peculiar  force  to  the 
condition  of  Georgia  at  the  time  the  present  Con- 
stitution of  1868  was  adopted. 

A  large  portion  of  our  population  had  but  re- 
cently been  emancipated  from  slavery.  The  chief 
purpose  of  the  Convention  in  framing  this  Con- 
stitution, was  to  clothe  these  people  with  equal 
civil  and  political  rights  and  privileges.  The  great 
body  of  them  were  not  educated.  It  cannot  be 
charged  upon  that  Convention  that  its  members 
intended  to  exclude  them  from  the  jury  box  "be- 
cause of  their  color,  race,  or  previous  condition  of 
servitude."  There  was  no  such  intention.  But 
there  was  a  desire  with  some  to  save  the  jury 
box  from  ignorance  and  vice,  whether  black  or 
white.  One  of  the  ablest  members  of  that  Con- 
vention did  make  known  to  me  his  anxiety  on  this 
subject.  There  is  no  reason  for  endangering  the 
rights  of  all  citizens  in  order  to  confer  powers  on 
the  black  race.  The  gentleman  alluded  to  did  sub- 
mit to  me  the  clause  now  in  the  Constitution  be- 
fore it  was  submitted  to  the  Convention.    It  was 
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afterwards  submitted  and  adopted,  and  I  take  this 
occasion,  in  the  name  of  our  people,  to  thank  the 
gentleman  for  proposing  it,  and  the  Convention 
for  adopting  it.  It  has  secured  our  State  from 
much  of  the  injury  suffered  by  other  Southern 
States.  Here  is  the  clause  of  the  Constitution  in 
question : 

The  General  Assembly  shall  provide  by  law  for  the  selec- 
tion of  upright  and  intelligent  persons  to  serve  as  jurors. 

The  purpose  of  this  clause  was  not  to  delegate 
to  the  General  Assembly  the  power  to  prescribe 
the  qualifications  of  jurors.  That  power  already 
existed.  The  purpose  was  to  place  limitations  on 
that  power.  Three  propositions  fully  analyze  this 
clause : 

1.  Persons,  to  be  qualified  as  jurors,  must  be 
upright  and  intelligent. 

2.  They  must  have  been  selected  as  persons  of 
uprightness  and  intelligence. 

3.  This  selection  must  have  been  made  in  a 
manner  authorized  by  law — legislative  enactment. 

Mr.  Akerman  says  every  upright  and  intelligent 
person  in  the  State  is  a  qualified  juror.  Here  is  the 
mistake.  Only  those  who  have  been  selected  as 
upright  and  intelligent — selected  in  a  manner  pro- 
vided by  law — are  qualified  jurors.  Who  is  up- 
right? Who  shall  decide?  It  is  a  matter  of  opin- 
ion. Does  not  every  man  think  himself  upright? 
Did  not  the  Pharisee  thank  God  he  was  better 
than  his  neighbor?  Did  not  Satan  himself,  in  the 
sulphurous  lake  of  Pandemonium,  boast  loudly  of 
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the  "wearied  virtue"  of  his  fallen  friends?  So, 
again,  who  is  intelligent?  Who  shall  decide?  It  is 
a  question  of  opinion.  Do  not  fools  parade  their 
wisdom?  Do  not  lunatics  insist  that  all  men  but 
themselves  are  crazy  ?  Do  we  not  all  know  that  the 
chief  feature  of  this  age  is  the  energetic  impu- 
dence with  which  incompetents  push  themselves 
into  positions  whose  heavy  duties  demand  all  the 
strength  of  the  ablest  intellects  ?  Truer  now  than 
when  the  English  poet  wrote  them  are  the  words : 
Fools  rush  in  where  angels  fear  to  tread. 

There  must,  then,  be  a  standard — a  legal  stan- 
dard— for  making  these  opinions  adjudicated 
facts.  Therefore,  the  Constitution  requires  the 
General  assembly  to  provide  by  law  the  manner, 
the  way,  the  tribunal  for  selecting  upright  and 
intelligent  persons  to  serve  as  jurors. 

The  General  Assembly  did  make  the  provision. 
Here  it  is,  an  Act  approved  February  15,  1869 : 

It  shall  be  the  duty  of  the  ordinary  in  each  county  in 
this  State,  together  with  the  clerk  of  the  Superior  Court 
and  three  commissioners  appointed  for  each  county  by  the 
presiding  judge  of  the  Superior  Court,  removable  at  his 
pleasure,  to  meet  at  the  courthouse  on  the  first  Monday  in 
June,  biennially,  whose  duty  it  shall  be  to  select  from  the 
books  of  the  receiver  of  tax  returns — upright  and  intelli- 
gent persons — to  serve  as  jurors,  and  to  make  out  tickets 
with  the  names  of  the  persons  so  selected,  which  said  tickets 
shall  be  put  in  a  box  to  be  provided  at  the  public  expense, 
which  box  shall  have  two  apartments,  marked  numbers 
one  and  two. 

Now,  sir,  who  is  a  qualified  juror  in  Georgia? 
Is  it  not  he,  and  he  only,  who  has  been  selected 
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as  upright  and  intelligent  in  the  manner  provided 
by  this  law,  and  whose  name  is  found  on  a  ticket 
in  the  jury  box?  Let  us  apply  a  test:  If  a  juror 
were  challenged  on  the  ground  that  he  was  not 
upright  and  intelligent,  what  would  be  the  issuable 
fact  to  determine  the  question?  Would  it  not  be 
whether  he  had  been  selected  as  such  by  this  legal 
board,  and  his  name  placed  in  the  jury  box?  Sup- 
pose, again,  a  person  offered  as  a  juror  were  chal- 
lenged on  the  ground  that  he  was  not  qualified,  in 
that  he  had  not  been  so  selected  by  this  board, 
and  his  name  was  not  in  the  jury  box?  Would  it 
be  an  answer  to  say  he  was  upright  and  intelli- 
gent, and  ought  to  have  been  selected?  Sir,  there 
can  be  no  two  views  of  this  question.  And  there 
can  be  no  evasion  of  the  conclusion  that  he,  and 
he  only,  is  a  qualified  juror  in  Georgia  who  has 
been  selected,  in  the  manner  provided  by  law,  as 
an  upright  and  intelligent  person,  and  his  name 
placed  in  the  jury  box. 

Let  us  now  apply  this  law  to  the  rule  of  this 
court  now  under  discussion.    That  rule  says: 

The  court  shall  appoint  three  of  the  United  States  com- 
missioners residing  in  the  Northern  District  of  Georgia, 
and  the  said  commissioners,  with  the  marshal  for  the  dis- 
trict of  Georjzria  and  the  clerk  of  the  court,  shall,  within  ten 
days  after  the  adjournment  of  this  court,  select  from  the 
body  of  the  Northern  District  of  Georgia  five  hundred  up- 
right and  intelligent  persons,  citizens  of  said  district,  be- 
tween the  ages  of  twenty-one  and  sixty  yean,  without  re- 
gard to  race,  color,  or  previous  cohdition,  to  ierre  at 
jurors. 

Now,  sir,  in  the  first  place,  is  this  new  board 
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thus  directed  to  say  who  is  upright  and  intelligent, 
authorized  by  law,  by  Act  of  the  General  Assem- 
bly? Does  not  the  Constitution  say  "The  General 
Assembly  shall  provide  by  law"  for  this  selection  ? 

We  say  this  board,  thus  authorized  by  this  order 
to  qualify  persons  to  serve  as  jurors,  is  in  the 
teeth  of  the  law  of  the  State,  and  in  the  teeth  of 
the  law  of  the  United  States  which  adopts  the  law 
of  the  State.  Again,  in  the  second  place,  from 
what  body  does  this  order  empower  that  board 
to  select  its  jurors?  Not  from  the  jury  lists  of  the 
counties.  If  so,  the  error  might  be  largely  cured. 
But  they  are  to  select  from  the  "body  of  the  dis- 
trict," doubtless  to  evade  the  legal  jury  box. 
Under  this  order  this  board  could  select  persons 
rejected  as  neither  upright  nor  intelligent  by  the 
legal  county  boards.  They  could  select  upright 
and  intelligent  women  to  serve  as  jurors  if  they 
could  find  any  over  twenty-one  years  of  age.  We 
say  the  jury  boxes  of  the  several  counties  contain 
the  only  qualified  jurors  for  this  court  under  the 
laws  of  the  United  States. 

Let  us  look  next  at  the  result.  "A  tree  is  known 
by  its  fruit!"  I  will  forbear  to  say  many  things 
of  this  list  of  five  hundred  which  I  might  justly 
say.  Your  clerk  I  know  well,  and  he  is  an  honest 
and  true  man.  Your  marshal  I  know  slightly,  and 
have  nothing  to  say  against  him.  Your  three  com- 
missioners are,  doubtless,  "all  honorable  men."  I 
have  examined  their  selections.  In  some  of  the 
counties  I  know  intimately  the  population.  The 
district  attorney  said  if  they  were  required  to  send 
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to  the  clerks  for  the  jury  lists  of  the  several  coun- 
ties, some  wag  might  answer  the  letter  with  a  false 
list.  Well,  sir,  if  there  is  a  wag  in  this  country  who 
can  send  a  worse  list  than  this  of  five  hundred,  he 
would  certainly  deserve  the  premium  for  waggery! 
More  than  half  of  them,  whites  and  blacks,  are 
not  to  be  found  in  the  jury  boxes  of  the  State.  In 
the  list  are  the  names  of  some  good  men — thrown 
in  to  give  character  to  the  whole,  and  shining,  like 
gas  jets  at  long  intervals,  in  a  general  darkness. 

Are  not  the  boards  of  commissioners  authorized 
by  law  in  the  several  counties  more  competent  to 
judge  of  the  uprightness  and  intelligence  of  the 
citizens  in  their  respective  counties  than  this 
board  appointed  under  this  rule?  They  live  in  the 
counties  and  know  personally  the  citizens.  The 
ordinary  and  county  clerk  are  chosen  by  the  voters 
of  these  counties.  The  other  commissioners  are  ap- 
pointed by  the  judges  of  the  Superior  Courts  pre- 
siding in  the  respective  counties.  These  gentle- 
men comprising  the  board  appointed  under  your 
rule  have  never  been  in  many  of  the  counties,  and 
perhaps  do  not  personally  know  a  single  citizen  in 
them,  and  doubtless  have  no  knowledge  of  the  up- 
rightness or  intelligence  of  many  who  are  returned 
by  them  to  serve  as  jurors  in  this  court. 

But  the  district  attorney  says  there  was  a 
necessity  for  this  new  rule,  because,  under  the  old 
rule,  which  required  qualified  jurors,  he  could  not 
enforce  the  laws  of  the  United  States — he  could  not 
convict  prisoners,  we  must  infer,  as  he  desired. 
He  objects  to  the  old  rule  because  it  required  that 
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application  should  be  made  to  State  officers  to  fur- 
nish lists  of  persons  from  which  jurors  were  to 
be  selected,  and  they  might  not  furnish  them. 
Have  they  ever  failed?  Has  the  court  ever  failed 
to  get  a  jury? 

But  he  also  objects,  and  earnestly,  that  the  old 
rule  requires  him  not  only  to  select  from  the  jury 
lists  upright  and  intelligent  persons,  but  the  "most 
upright  and  intelligent."  Is  it  possible  the  laws 
of  the  United  States  cannot  be  enforced  before 
the  most  upright  and  intelligent  juries?  And  do 
the  United  States  demand  ignorant  and  vicious 
juries  to  enforce  their  laws?  What  a  confession! 
No,  sir ;  there  is  no  trouble  with  the  Government. 
The  trouble,  perhaps,  is  that  the  learned  district 
attorney  cannot  be  gratified,  by  upright  and  intel- 
ligent juries,  with  convictions  according  to  his 
own  desires,  and  therefore  this  demand  for  the 
ignorant  and  vicious. 

Again :  assuming,  for  the  sake  of  the  argument, 
the  discretion  allowed  by  the  Act  of  1840  to  the 
court  in  drawing  and  impaneling  juries,  applies 
also  to  the  work  of  qualifying  jurors,  yet,  even 
then,  this  court  is  required  by  that  Act  to  con- 
form "as  nearly  as  practicable"  to  the  laws  and 
usages  of  the  State.  Did  Your  Honor  ever  find 
the  old  rule  impracticable  or  inefficient  in  obtain- 
ing juries?  Does  this  new  rule,  which  utterly 
ignores  and  disregards  the  jury  lists  of  the  State, 
conform  more  nearly  to  the  laws  and  usages  of  the 
State  than  the  old  rule  adopted  at  the  March  term, 
1871?    View  this  question  in  any  light,  and  the 
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conclusion  is  irresistible  that  this  order  or  rule  of 
the  last  September  term  violates,  in  language  and 
substance,  the  laws  of  the  State,  and  fills  your 
jury  box  with  unqualified  jurors,  in  direct  and  pal- 
pable violation  of  the  laws  of  the  United  States. 
I  respectfully  submit  it  should  be  abandoned,  sir, 
and  at  once.  And  it  should  be  the  more  readily 
abandoned  because  Congress,  so  far  from  mani- 
festing a  disposition  to  repeal  or  weaken  the  laws 
on  this  subject,  has  actually  enlarged  the  rule.  By 
the  Act  of  June  1,  1872,  this  court  is  required  to 
conform,  as  nearly  as  may  be,  even  its  practice, 
pleadings  and  modes  of  proceeding,  other  than  in 
equity  and  admiralty  causes,  to  the  practice, 
pleadings  and  mode  of  proceedings  in  the  courts  of 
the  State.  And  why  should  it  not  be  so?  Is  not 
your  bar  filled  with  the  same  attorneys?  Are  not 
your  juries  and  officers  supplied  from  the  same 
citizens?  Do  not  your  judgments  operate  upon 
the  property,  the  liberties,  and  the  lives  of  the 
same  people?  And  why  should  all  these  be  denied 
the  forms  to  which  they  are  accustomed  because 
they  come,  and  are  brought  into,  Your  Honor's 
court? 

If,  may  it  please  Your  Honor,  I  have  been  fortu- 
nate in  making  myself  understood,  I  have  estab- 
lished by  the  argument  the  following  propositions: 

1.  That  it  is  neither  unusual,  nor  unnatural,  nor 
unwise,  that  the  Government  of  the  Union  should 
trust,  confide  in,  and  lean  upon  the  Government  of 
the  respective  States  in  executing  its  functions  in 
those  States. 
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2.  That,  from  the  beginning  until  now,  the  Gov- 
ernment of  the  Union  has  always  left  with  the 
States  the  exclusive  legislation  for  the  qualifica- 
tion of  jurors,  as  also  did  the  Constitution  itself 
the  legislation  for  the  qualification  of  voters. 

3.  That  the  Acts  of  Congress  now  in  force,  ex- 
pressly require  the  United  States  co.urts,  sitting  in 
the  respective  States,  to  impanel  their  juries  ex- 
clusively of  persons  qualified  as  jurors  by  the  laws 
of  the  States. 

4.  That  the  order  under  review  ignores  and  dis- 
regards these  State  laws,  and  brings  into  this  court 
persons  to  serve  as  jurors  who  have  not  been  quali- 
fied as  such  by  the  laws  of  this  State,  and  is  there- 
fore in  contravention  of  the  laws  of  the  United 
States. 

The  learned  gentlemen  who  have  argued  to  sus- 
tain this  rule,  have  presented  no  reason  to  Your 
Honor  which  was  not  based  on  the  assumption  of 
some  antagonism  between  the  Union  and  the 
States.  A  stranger  to  our  institutions  listening  to 
these  gentlemen  would  necessarily  conclude  that 
these  Governments  were  not  only  rivals,  but  actu- 
ally inimical.  Nor  are  these  gentlemen  singular  in 
this  respect.  They  represent  a  too  current  senti- 
ment and  feeling.  They  are  but  creatures  of  the 
ideas  they  advance  and  defend.  How  common  is  it 
now  to  find  those  in  office  and  out  of  office  who 
claim  to  be  immaculate  in  their  devotion  to  the 
Union,  and  who  furnish  no  evidence  of  that  devo- 
tion but  in  abuse  of  the  States!  So,  also,  how 
often  have  we  found  those  who  claim  to  be  im- 
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maculate  in  their  devotion  to  the  States,  and  who 
furnish  no  evidence  of  that  devotion  but  in  abuse 
of  the  Union ! 

Sir,  this  spirit  was  not  born  in  the  Constitu- 
tion. It  is  enmity  to  the  Constitution.  These  two 
extremes  are  equally  the  enemies  of  the  State  and 
the  Union.  There  is  nothing  in  the  nature,  or 
functions,  or  purposes  of  the  Government  of  the 
States  and  of  the  Union  to  justify  collision.  Neither 
was  ever  intended  to  be  either  under  or  over  the 
other.  They  execute  different  functions  in  the 
same  great  work  of  preserving  the  liberties  of  the 
same  people.  Distempered  passions  and  selfish 
ambitions  alone  brought  them  into  collision  and 
would  keep  them  in  collision.  The  sword  of  revo- 
lution has  severed  many  of  the  ligaments  of  con- 
fidence between  the  Union  and  the  States,  but  that 
one  confided  to  the  judiciary  remains  untouched. 
Let  the  sword  be  sheathed.  Soil  not  your  records 
with  an  order  that  finds  no  plea  for  its  justifica- 
tion but  in  the  spirit  which  bred  and  would  con- 
tinue these  collisions. 

Sir,  I  will  use  no  word  of  regal  coinage  in  speak- 
ing of  republican  institutions;  but  utter  a  senti- 
ment which  should  fill  every  heart,  and  in  lan- 
guage which  should  be  written  upon  every  fore- 
head in  America,  when  I  say,  He  is  truest  to  the 
Union  who  is  most  faithful  to  the  States;  while 
he  is  most  faithful  to  the  States  who  is  truest  to 
the  Union. 

How  long,  God  of  reason,  how  long  shall  they 
only  be  trusted  as  patriots  who  decry  the  dignity 
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and  oppress  the  people  of  the  States?  How  long 
shall  they  be  denounced  as  rebels  who  only  cling 
with  fondness  to  the  Constitution  of  their  fathers  ? 
How  long  shall  the  people  of  this  country  suffer 
the  multiplied  and  ever  multiplying  horrors  which 
mad  antagonisms  breed,  before  they  learn  the 
simple  lesson  that  he  is  no  friend  of  the  Union  who 
is  an  enemy  to  the  States;  that  he  can  neither 
strengthen  nor  preserve  the  Union  who  weakens 
or  destroys  the  States;  that  a  Union  without 
States  is  a  court  without  juries  —  an  empire  with- 
out citizens — a  country  without  freemen ! 


The  motion  of  the  defense  was  overruled  and  the  de- 
fendant was  tried  and  convicted. 

The  views  pronounced  by  Senator  Hill,  however,  were 
eventually  to  prevail;  and  to-day,  in  not  one  of  the  Fed- 
eral courts  of  the  Union,  does  the  rule  obtain  which  he 
here  challenged  as  illegal. 
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IN  Volume  III  of  this  compilation  of  forensic 
literature  is  contained  the  report  of  John 
Philpot  Curran's  address  to  the  jury  in  the 
celebrated  case  of  Rev.  Charles  Massy  against  the 
Marquis  of  Headfort,  which  was  tried  at  Ennis, 
Ireland,  in  the  summer  of  1804. 

Presented  now  to  the  reader  are  the  several 
other  counsel  who  delivered  arguments  at  that 
famous  trial. 

The  plaintiff  bringing  the  suit  was  a  clergyman 
of  the  Church  of  England,  who  had,  several  years 
before,  married  the  beautiful  and  accomplished 
Mary  Ann  Rosslewin,  noted  for  her  many  graces. 

The  defendant  was  a  son  of  the  Earl  of  Bective, 
had  been  entitled  a  Marquis,  and  now  had  an  in- 
come approximating  £40,000  a  year. 

The  plaintiff  charged  that  his  home  had  been 
entered  by  the  defendant — a  tempter  disguised  as 
friend  —  and  that  to  him  was  due  the  alienation 
of  his  wife's  affections  and  the  perversion  of  her 
love. 

The  Marquis  in  his  plea  admitted  much,  but 
denied  the  justice  of  the  husband's  prayer  for 
heavy  damages. 

The  counsel  taking  part  in  the  case  were  among 
the  ablest  in  the  world  and  hundreds  of  people 
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traveled  many  miles  to  be  present  and  witness 
the  proceedings  of  one  of  the  greatest  courtroom 
trials  the  "Emerald  Isle"  ever  knew. 

The  opening  speeches  to  the  jury  were  made  by 
Bartholomew  Hoare  for  the  plaintiff  and  Thomas 
Quin  for  the  defendant.  The  summing  ups  were 
delivered  by  Mr.  Curran  for  the  plaintiff  and 
George  Ponsonby  for  the  defendant. 


Opening  Speech  of  Mr.  Hoare  for  the  Plaintiff 

MAY  IT  PLEASE  THE  COURT,— GENTLE- 
MEN OF  THE  JURY:  This  is  the  first 
action  of  the  kind  a  jury  of  this  county  has  ever 
been  impanelled  to  try ;  and,  as  it  is  the  first,  so  I 
hope  in  Heaven  it  may  be  the  last.  Many  idle 
reports  have  been  circulated,  and  the  subject  of 
this  trial  has  engaged  much  of  public  attention; 
but  it  is  your  duty,  as  I  am  sure  it  is  your  wish, 
to  discharge  your  minds  from  every  idle  rumor, 
to  stand  indifferent  between  the  parties,  and  rely- 
ing upon  the  evidence,  and  collecting  information 
from  the  witnesses  on  their  oaths,  who  will  be  pro- 
duced before  you,  to  found  your  verdict  upon  facts 
well  attested,  and  of  which  you  only  are  the  con- 
stitutional judges. 

The  plaintiff,  the  Rev.  Charles  Massy,  is  the 
second  son  of  a  gentleman  of  high  distinction  in. 
this  county,  who  has  been  more  than  once  called 
to  the  representation  of  it  by  a  free  and  honorable 
election,  and  not  only  so  descended,  but  is  a  per- 
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son  of  liberal  education ;  a  member  of  one  of  the 
learned  professions  in  the  prime  of  manhood;  a 
man,  not  only  of  inoffensive  manners  and  of  inno- 
cent life,  but  a  man  whose  virtues  correspond  with 
his  situation  in  society  and  adorn  the  profession 
he  has  adopted.  In  1796  Mr.  Massy  became  at- 
tached to  Miss  Rosslewin.  Mr.  Massy,  being  a 
second  son,  and  not  independent  of  the  bounty  of 
his  father,  possessed  then  a  living  of  but  £300  a 
year.  Sir  Hugh  Massy,  his  father,  disapproved 
a  match  "which  had  not  fortune  to  support  the 
claim  of  beauty,"  and  had,  therefore,  proposed  one 
with  a  young  lady  of  a  neighboring  county,  which 
he  conceived,  in  point  of  fortune  and  of  connec- 
tion, far  more  eligible,  and  on  that  occasion  had 
offered  to  settle  on  his  son,  the  plaintiff,  a  large 
income,  together  with  the  young  lady's  fortune; 
but,  declining  the  hand  of  an  amiable  and  accom- 
plished lady,  refusing  an  ample  and  independent 
establishment  with  the  additional  enjoyment  of 
parental  bounty  and  approbation — foregoing  all 
these  advantages,  Mr.  Massy  proved  the  sincerity 
and  purity  of  his  attachment  by  a  generous  sacri- 
fice of  fortune  to  affection,  and  married  Miss  RoflS- 
lewin  in  March,  1796. 

The  happiness  of  the  young  couple  during  eight 
succeeding  years,  not  only  seemed  to  be  but  really 
was  unmixed  and  unabated;  he  loving  with  con- 
stant and  manly  ardor ;  she  with  chaste  and  equal 
affection ;  and,  during  that  interval.  Heaven  had 
blessed  their  union  with  a  boy,  the  bond  and 
cement  of  their  present  happiness,  the  pledge 
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and  promise  of  future  multiplied  felicities.  Then 
Mr.  and  Mrs.  Massy  exhibited  such  an  example 
of  domestic  contentment  and  satisfaction  to  their 
neighbors,  their  relatives  and  their  friends,  as  to 
convince  them  that  the  sacrifices  he  had  made  were 
not  too  great;  that  her  grateful  and  affectionate 
returns  to  a  conduct  so  nobly  liberal  and  disin- 
terestedly affectionate,  were  not  too  little;  guilt 
and  treachery  had  not  yet  made  their  way  into  the 
abode  of  peace  and  innocence ;  all  was  quiet,  tran- 
quil and  happy  till,  to  the  misfortune  of  this 
county  and  couple,  the  Marquis  of  Headfort  made 
his  appearance  at  Limerick. 

Mr.  Massy  happened  to  have  had,  some  years 
since,  a  living  in  the  county  of  Meath,  where 
Lady  Bective,  the  mother  of  the  Marquis  of  Head- 
fort,  was  a  principal  parishioner,  and  from  whom, 
during  his  residence  in  the  parish,  Mr.  Massy 
received  much  polite  and  hospitable  attention. 
From  this  circumstance  of  his  acquaintance  with 
her,  Mr.  Massy  waited  on  her  son  on  his  arrival 
at  Limerick,  invited  him  to  the  house,  and  strained 
his  narrow  means  to  give  the  son  of  Lady  Bective 
every  proof  of  his  sense  of  her  former  attentions 
and  politeness ;  but,  while  indulging  the  hospitable 
spirit  of  our  county,  little  did  Mr.  Massy  think  he 
was  introducing  into  his  house  the  man  who  could 
conceive  the  blackest  and  basest  designs  against 
his  peace  and  honor;  that  this  stranger,  so  hos- 
pitably received  and  so  affectionately  cherished, 
was  to  pour  poison  into  his  peace  and  make  him  a 
wretch ;  for  no  reasonable  man  could  suppose  that 
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Lord  Headfort,  at  his  time,  ever  could  disturb  the 
peace  of  any  family ;  his  age  (for  he  is  above  fifty) , 
his  figure,  his  face,  made  such  a  supposition  not 
only  improbable,  but  almost  ridiculous;  yet  so  it 
happened  that  this  "hoary  veteran,"  in  whom,  like 
Etna,  the  snow  above  did  not  quench  the  fiames 
below,  looked  at  Mrs.  Massy  and  marked  her  for 
ruin.  And  nothing  more  beautiful  could  he  behold, 
and  nothing  upon  whom  it  was  more  unlikely  that 
such  a  venerable  personage  as  his  Lordship  could 
have  made  an  improper  impression. 

Lord  Headfort  spent  four  days  at  Summer  Hill, 
on  his  first  visit,  and  was  introduced  by  Mr.  Massy 
to  every  gentleman  and  nobleman  in  the  neigh- 
borhood. I  need  not,  in  this  most  hospitable  part 
of  Ireland,  mention  to  you  the  consequence.  Lord 
Headfort  was  received,  entertained,  and  cherished 
by  the  friends  and  relatives  of  Mr.  Massy.  Whilst 
Mr.  Massy  was  endeavoring,  by  every  polite  and 
hospitable  attention  in  his  power,  to  render  his 
temporary  stay  in  this  county  not  unpleasant  to 
him,  some  anonymous  letters  first  created  in  the 
breast  of  the  plaintiff — not  suspicion;  but  con- 
veyed an  intimation  "that  the  Marquis  of  Head- 
fort was  too  attentive  to  Mrs.  Massy."  Too  con- 
fident in  the  virtue  of  his  wife,  too  generous  to 
credit  information  so  conveyed,  and  yet  too  pru- 
dent wholly  to  overlook  or  disregard  it,  Mr.  Massy 
prohibited  his  wife's  visit  to  Limerick,  and  this 
was  followed  up  by  intimating  to  Lord  Headfort 
that  his  Lordship's  visits  would  be  dispensed  with 
at  Summer  Hill.  Lord  Headfort's  visits  were  dis- 
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continued.  His  Lordship  promised  not  to  repeat 
them. 

And  yet,  though  Mr.  Massy  took  these  precau- 
tions, he  still  had  the  utmost  confidence  in  the 
virtue  of  his  wife,  and  not  without  apparent  rea- 
son, for  she  still  preserved  the  appearance  of  the 
most  affectionate  attachment  to  him  and  acqui- 
esced without  a  murmur  in  what  his  prudence  pre- 
scribed. Her  correct  manners,  her  strict  atten- 
tion to  her  religious  duties,  might  have  imposed 
upon  a  keener  penetration  than  her  husband's.  She 
regularly  attended  divine  service,  took  the  sacra- 
ment, and  has  been  heard  to  reprove  her  brother 
and  brother-in-law  for  want  of  attention  to  these 
duties;  and  in  conversation  turning  on  the  indis- 
cretions of  other  women,  was  often  heard  to  de- 
clare: "that  if  affection  for  her  husband  so  well 
merited,  or  for  her  child,  were  not  sufficient  checks 
to  keep  her  steady  to  her  virtue,  her  sense  of  re- 
ligious obligations  would  alone  have  that  effect." 
The  unaffected  loveliness  and  simplicity  of  her 
manners,  the  decency  of  her  deportment,  her  en- 
dearing attentions  to  him  and  her  child,  left  not 
the  shadow  of  suspicion  on  the  mind  of  Mr.  Massy, 
that  she  could  forget  her  sex,  her  situation,  or  her 
duty,  much  less  that  she  could  run  into  the  coarse 
toils  spread  for  her  by  Lord  Headfort. 

It  will  shock  and  appall  you,  gentlemen,  to  hear 
the  time  and  occasion  which  Lord  Headfort  selected 
for  the  final  accomplishment  of  his  designs  upon 
the  honor  of  this  unfortunate  woman,  and  the 
happiness  of  his  host  and  his  friend.     The  day 
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was  Sunday ;  the  hour,  the  time  of  divine  service. 
Yes,  gentlemen,  on  that  day  and  on  that  hour  set 
apart  for  the  service  of  our  Creator,  whilst  the 
reverend  rector  was  bending  before  the  altar  of 
his  God,  invoking  blessings,  not  only  on  his  flock 
there  assembled,  but  on  the  head  of  the  unfeeling 
and  profligate  destroyer  of  his  comfort  and  honor. 
On  such  a  day,  at  such  an  hour,  upon  such  an 
occasion,  did  the  noble  Lord  think  proper  to  com- 
mit this  honorable  breach  of  hospitable  faith ;  this 
highminded  violation  of  the  little  laws  of  your 
diminutive  county ;  this  contempt — I  would  almost 
call  it,  this  deflance  of  the  Almighty  Himself.  And 
will  not  you,  gentlemen,  the  sworn  arbitrators  of 
this  profanation,  the  guardians  of  our  laws  and 
our  religion,  the  conscientious  ministers  of  divine 
and  human  justice,  reward  the  noble  delinquent 
accordingly?  I  know  you  will;  and  to  your  just 
estimate  of  such  an  act  I  commit  this  noble  act  and 
its  most  "noble  actor. 

I  have  to  state  what  will  be  proved,  that  on  a 
Sunday,  at  such  an  hour.  Lord  Headfort  took  off 
Mrs.  Massy  from  her  husband's  house  at  Summer 
Hill ;  they  crossed  the  shannon  in  a  boat,  got  into  a 
chaise  in  waiting  for  them  on  the  road,  and  from 
thence  posted  to  Pallas,  eighteen  or  nineteen  miles 
only  from  Summer  Hill.  There  he  and  Mrs.  Massy, 
heedless  of  the  misery  and  distraction  of  her  un- 
happy husband,  remained  in  the  .same  room  the 
whole  of  Sunday  night.  The  noble  peer  did  not  fly. 
No ;  he  made  short  and  easy  stages — not  fearful  of 
pursuit,  not  as  a  criminal  endeavoring  to  effect  hia 
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escape,  but  as  a  conqueror,  parading  slowly 
through  the  country,  and  quietly  enjoying  the 
glory  and  honor  of  his  triumph ! 

What  was  his  triumph?  The  distraction  of  the 
friend  he  maddened  with  agony!  the  pollution  of 
a,  till  then,  spotless  and  innocent  woman !  From 
Pallas  his  Lordship  pursued  his  route  to  Clonmel, 
and  there  rested  a  night;  from  thence  to  Water- 
ford,  then  to  England,  where,  I  trust,  he  will  ever 
remain,  because  I  am  satisfied  that  no  advantage 
to  be  derived  to  the  country,  from  the  most  ample 
fortune  expended  here,  could  countervail  the  mis- 
chiefs that  must  flow  from  the  application  of 
enormous  wealth  to  extravagant  vices,  and  the 
example  of  such  prodigal  profligacy  amongst  us. 

I  fear  I  detain  you  too  long,  yet  it  is  necessary 
to  detail  the  enormity  of  his  foul  transaction,  "in 
itself  most  foul."  To  you,  then,  I  will  leave  it  to 
mark,  by  the  verdict  you  will  give,  your  approba- 
tion or  disapprobation  of  the  conduct  of  this 
nobleman.  He  was  not  young.  If  young,  the  ardor 
and  inexperience  of  youth  might  have  been  some 
extenuation  of  this  enormity ;  but  many  years  have 
elapsed  since  the  venerable  Peer  could  have  in- 
sisted upon  such  a  plea.  The  noble  Lord  is,  I  am 
instructed,  between  fifty  and  sixty  years  of  age, 
and  from  the  life  he  has  led  and  the  pursuits  he 
has  been  engaged  in,  we  must  conclude  his  consti- 
tution not  to  be  that  of  a  very  green  old  age.  At 
this  advanced  period  of  life,  the  slightest  check  of 
principle  must  rein  in  and  restrain  the  passions. 

But  if  a  sickly  appetite  cannot  be  controlled, 
84 


Opening  Speech  of  Mr.  Hoare  for  the  Plaintiff 

and  must  be  fed  with  perpetual  supplies  of  dearly 
purchased  variety,  let  the  wealth  he  commands 
and  abuses  procure  it,  without  breaking  in  upon 
the  peace  and  honor  of  respectable  families. 

You  cannot  exceed  the  damages  laid  in  the  dec- 
laration. I  lament,  and  so  I  hope  do  you,  that  you 
cannot,  for  the  damages  laid  do  not  exceed  one 
year's  income  of  the  noble  Lord's  estates.  The  life 
of  the  adulterer  is  in  some  degree  in  the  power 
of  the  injured  husband.  If  the  husband  kill  the 
adulterer  caught  in  the  act,  the  killing  is  not  mur- 
der. What,  according  to  the  noble  Lord's  own  esti- 
mate, would  be  the  value  of  the  noble  Lord's  life? 
In  mine,  and  perhaps  in  your  estimation,  the  value 
of  the  noble  Lord's  life  would  not  be  very  high; 
but  take  it  according  to  his  own,  and  it  is  invalu- 
able. The  ransom  of  his  life  ought  to  be  the  meas- 
ure of  your  damages.  What  can  he  plead?  Is  it 
that  he,  too,  has  a  wife  and  children  ?  Is  it  that  as 
a  double  adulterer  he  comes  into  this  court  of  jus- 
tice and  interposes  the  innocence  of  his  family  be- 
tween his  crime  and  your  justice?  Are  his  titles 
and  honors,  as  they  are  vulgarly  called,  to  dazzle 
your  eyes  and  blind  you  to  the  demerits  of  his  con- 
duct? No,  no.  What  are  titles  conferred  by  kings 
if  the  souls  of  those  who  wear  them  be  not  en- 
nobled by  the  King  of  kings.  These  badges  of 
distinction,  these  splendid  emblems  of  shining 
merit;  these  rewards  conferred  by  grateful 
sovereigns  on  eminent  attainments  in  science, 
or  achievements  in  war,  may  be  well  allowed 
to  adorn  wisdom  and  virtue,  but  cannot  make  the 
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fool  wise,  the  coward  brave,  or  the  knave  honest. 
There  are  two  grounds  of  defense  upon  which 
I  hear  that  the  noble  Lord  means  to  submit  his 
case  to  the  jury:  the  connivance  of  the  husband, 
the  notorious  general  misconduct  of  the  wife; 
both,  if  I  am  rightly  instructed,  unfounded  in  fact 
and  not  to  be  supported  by  any  credible  testimony. 
Witnesses  to  these,  or  to  any  other  facts,  may  be 
procured,  but  the  jury  is  to  determine  on  their 
credit.  But  who  is  the  man  who  will  have  the 
hardihood  to  come  forward  and  tell  you  that  Mr. 
Massy,  or  any  gentleman  of  his  family,  rank, 
character,  education  or  profession,  could  stoop 
to  a  conduct  so  uniformly  mean,  so  scandalously 
dishonorable?  And  if  such  a  witness  can  be  found, 
who  is  the  juror  to  believe  him?  Can  any  gentle- 
man believe  that  a  gentleman  could  be  willfully 
instrumental  to  his  own  disgrace,  the  promoter  of 
his  own  dishonor,  a  pander  to  the  prostitution  of 
an  adored  wife,  the  stigmatizer  of  his  idolized  off- 
spring? Such  a  tale  (let  the  relator  be  who  he 
may)  is  in  itself  utterly  improbable.  The  proud 
mind  of  my  client  cannot  condescend  to  contradict 
it;  but  let  the  tenor  of  his  whole  life,  his  char- 
acter yet  unaspersed  and  unblemished,  his  gener- 
ous sacrifices  to  this  very  woman  before  her  honor 
became  his  honor,  and  her  character  the  object  of 
his  protection,  his  exemplary  conduct  as  an  hus- 
band, a  father,  a  pastor  of  our  church,  a  member 
of  society,  give  the  lie  to  a  story  which  cannot  be 
told  by  any  man  of  honor,  or  be  believed  by  any 
man  of  sense. 
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It  is  not  impossible,  however,  gentlemen,  that 
the  Marquis  of  Headfort  may  attempt  to  cover  his 
retreat  from  the  pursuit  of  justice  by  some  con- 
trivance of  this  kind,  nor  is  it  quite  impossible, 
however  improbable,  that  he  may  find  some  plausi- 
ble instrument,  hard  of  forehead  and  flippant  of 
tongue,  ready  from  the  motives  which  generally 
actuate  such  instruments,  to  devote  himself  to  the 
perilous  service.  If  such  a  witness  should  appear 
before  you,  I  will  give  you  a  clue  to  his  character, 
I  will  describe  to  you  what  he  is,  and  I  much  mis- 
take if  by  these  marks  and  tokens  you  can  fail  to 
know  him  if  he  shall  appear.  He  is  not  like  those 
whom  I  have  the  honor  to  address,  a  gentleman 
who  has  a  character  to  stake  upon  the  testimony 
he  will  give.  He  is  not  a  gentleman  whose  inter- 
course with  the  world  has  fashioned  him  to  cour- 
tesy without  wearing  out  and  defacing  those  sharp, 
prominent  features  of  probity,  undeceiving  truth 
and  unbending  pride,  which  characterize  the  Irish 
gentleman. 

Let  me  now  touch  the  second  ground  of  what  I 
understand  is  to  be  the  noble  Ix)rd*s  defense:  the 
general  misconduct  of  Mrs.  Massy  before  her 
elopement  with  him.  It  well  becomes  the  Marquis 
of  Headfort  to  cover  with  additional  disgraces  the 
unfortunate  victim  of  his  delusions.  Is  it  that  in 
the  struggle  between  his  avarice  and  his  vanity 
the  former  has  conquered,  or  is  it  so  ordered  by 
the  wise  and  just  dispensations  of  Providence  that 
the  best  boons  successful  vice  bestows  upon  sub- 
dued chastity  are  private  contempt  and  public  in- 
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famy?  But  though  the  noble  Marquis  may  not 
hesitate  to  sink  still  lower  and  lower  the  degraded 
object  of  his  guilty  passion,  yet  there  are  other 
considerations  which  might  hold  back  from  such 
an  attempt  a  man  not  inaccessible  to  the  feelings 
of  humanity. 

Mr.  Massy  has  a  son  still  living.  Why  should 
this  innocent  be  more  involved  than  he  already  is 
in  his  mother's  dishonor?  Why  should  this  half- 
orphaned  child,  robbed  of  one  parent  by  the  noble 
Marquis,  become,  by  the  deliberate  act  of  his  and 
his  family's  enemy,  the  sad  remembrancer  of  the 
other,  of  a  father's  doubt  and  a  mother's  dishonor? 
Is  this  additional  pang  to  be  inflicted  on  the  lace- 
rated bosom?  Is  this  new  wound  to  be  opened  in 
a  bleeding  and  exhausted  heart?  Why  will  the 
noble  Marquis  endeavor  to  infuse  this  horrid  sus- 
picion into  Mr.  Massy's  mind  that  the  offspring 
of  his  marriage  bed  is  spurious;  that  though  the 
father  of  a  living  son,  he  is  perhaps  childless,  his 
affections  lavished  upon,  his  name  borne  by,  his 
fortune  destined  for,  perhaps  an  impostor? 

This  attempt  the  noble  Marquis  will  make,  I  am 
told,  to  mitigate  the  injury  and  diminish  the  dam- 
ages. If  such  an  endeavor  be  made,  you,  gentle- 
men, will  appreciate  such  an  attempt  according  to 
its  real  worth  and  true  value.  This  attempt  can 
only  be  supported  by  such  a  witness  as  I  have  al- 
ready described  to  you,  and  from  whom  your  hon- 
orable hearts  will  recoil  with  scorn  and  abhor- 
rence. We  are  prepared  to  show  you,  by  the  testi- 
mony of  most  respectable  personages,  that  the 
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fame  of  this  now  unhappy  woman  had  never  been 
sullied  by  the  slightest  imputation  until  her  con- 
nection with  the  Marquis  of  Headfort. 

Gentlemen,  the  plaintiff  is  entitled  either  to  the 
largest  or  the  smallest  damages.  If  connivance  be 
proved  to  your  satisfaction,  a  single  shilling  would 
be  too  much ;  if  not,  I  know  not  what  measure  of 
damages,  under  all  the  circumstances  of  the  case, 
would  be  too  large.  It  will  be  proved  to  you  how 
he  received  the  first  news  of  her  flight.  The  first 
intimation  was  like  the  stroke  of  death.  His  por- 
tion for  several  weeks  after,  agony  and  distrac- 
tion. Happy  would  it  have  been  for  him  if  death 
had  followed  the  shock,  or  madness  relieved  him 
from  misery.  It  now  rests  with  you  to  compen- 
sate the  sufferings  of  this  deeply  injured  individ- 
ual. It  is  with  you  to  determine  whether  the  pen- 
alty you  inflict  on  lawless  lust  shall  operate  as  a 
protection  to  legitimate  happiness;  whether  your 
ample  verdict  shall  not,  like  a  shield,  cover  domes- 
tic peace  and  social  order  from  brutal  insult  and 
dishonest  violation. 

If  the  "compunctious  visitings"  of  conscience 
and  duty  cannot  dissuade  the  adulterer  from  his 
designs  upon  the  quiet  of  others,  let  the  example 
you  make  drive  him  from  your  doors,  and  deter 
him  from  the  spoil  of  your  dearest  and  most  inval- 
uable possessions,  your  happiness  and  your  honor. 
And  in  that  later  day,  when  those  transgressions 
from  which  the  errors  and  infirmities  of  our 
nature  exempt  no  human  creature,  shall  be  put 
into  one  scale,  may  the  weighty  and  exemplary 
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verdict  of  this  day  accompany  your  merits  into 
the  other,  and  make  it  preponderate. 


Opening  Speech  of  Mr.  Quinfor  the  Defendant 

MAY  IT  PLEASE  THE  COURT,— GENTLE- 
MEN OF  THE  JURY:  It  is  the  particular 
duty  of  my  situation  to  lay  before  you  the  cir- 
cumstances of  the  defendant's  case;  submitting 
it  on  his  behalf  to  your  investigation,  with  perfect 
confidence  of  your  discharging  the  important  duty 
devolved  upon  you  with  all  that  justice  and  fidelity 
which  may  be  expected  from  the  goodness  of  your 
understandings  and  the  integrity  of  your  hearts. 
Cases  of  this  sort  impose  painful  tasks  upon  the 
counsel  for  the  respective  parties.  They  will  not 
bear  much  ceremony;  no  polite  forbearance,  no 
punctilious  restraint  can  reasonably  be  expected; 
of  this  you  have  had  evidence  already.  The  hus- 
band who  brings  his  action  as  such,  to  recover  com- 
pensation for  an  injury  offered  to  the  most  sacred 
relation  in  society,  does  thereby  put  his  character 
and  conduct,  as  a  husband,  directly  at  issue;  and 
if  he  expects  to  succeed,  must  show  that  he  ful- 
filled and  discharged  the  duties  springing  from 
that  relation,  because  it  is  the  violation  of  it  which 
constitutes  at  once  the  injury  and  the  claim.  We 
cannot  differ  as  to  the  principle  and  foundation  of 
this  action;  it  arises  out  of  the  necessary  politic 
provisions  of  society.  It  is  bottomed  on  the  finest 
and  purest  affections  of  the  human  heart.    What 
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man  is  there,  possessed  of  rationality  and  feeling, 
what  husband  who  deserves  the  name,  that  can 
resist  to  sympathize  with,  and  is  not  impatient  to 
redress  the  sufferings  of  a  person  deprived,  with- 
out default  of  his,  of  that  most  inestimable  of  all 
human  treasures,  an  amiable  and  virtuous  wife? 

Here  we  agree ;  but  in  proportion  as  such  feel- 
ings impel  us  to  remunerate  sitch  an  injury,  and 
vindicate  the  wrongs  of  such  a  sufferer,  so  do  we 
turn  with  disgust  and  reprobation  from  an  at- 
tempt to  pervert  the  sacred  nature  of  this  remedy 
from  its  just  and  honest  purpose,  from  the  assist- 
ance of  the  pure,  genuine  and  legitimate  objects 
of  its  care,  to  lavish  its  redress  upon  factitious 
injury,  and  make  that  jury  who  should  be  the  in- 
struments of  its  salutary  efficacy  subservient  to 
the  scheme  of  hypocrisy  and  imposition.  If  the 
husband,  who  by  his  deportment  is  entitled  to  the 
name,  meets  such  an  injury,  and  sustains  such  a 
loss,  compensate  him  (if  he  can  be  compensated) 
to  the  utmost  limit  which  the  case  may  bear.  You, 
at  the  same  time,  requite  the  most  poignant  abuse 
which  man  can  suffer,  and  give  a  wholesome  les- 
son to  society. 

But  if  all  who  call  themselves  husbands  shall 
appeal  successfully  to  this  tribunal,  and  under  pre- 
tense of  injury  shall  clamor  for  money,  to  assuage 
their  feelings  by  supplying  their  wants,  you,  in 
defiance  of  reason  and  of  feelings,  confound  all 
claimants,  you  confer  what  should  remunerate  the 
injured  on  him  who  has  received  no  injury',  and 
equalize  those  persons  who  should  stand  in  your 
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estimation  as  separate  as  innocence  and  guilt ;  you 
sanction,  nay,  encourage  an  adulterous  traffic;  the 
matrimonial  bond  will  become  assailed  by  the  most 
licentious,  dissolute  and  sordid  motives;  lust, 
avarice  and  indigence  will  institute  treaties  on  the 
subject:  husbands  will  take  their  wives  to  market, 
and  instead  of  restraining,  you  will  promote  vice. 
The  case  of  the  defendant  is  not,  because  it  can 
not  be,  a  case  of  justification.  The  fact  stands  ad- 
mitted, and  however  it  may  be  accounted  for,  it 
cannot  be  morally  defended  under  any  circum- 
stances. The  advocates  of  the  defendant  would  not 
outrage  moral  decency,  nor  affront  the  feelings  and 
understanding  of  a  jury.  But  the  principle  of  the 
action  should  be  exactly  understood.  The  defend- 
ant is  not  here  upon  his  trial  for  the  commission 
of  an  offense  against  society;  you  are  not  placed 
there  on  this  occasion  as  moral  censors  of  the  ac- 
tions of  men;  public  duties  should  not  be  con- 
founded; the  defendant  is  not  the  subject  of  crim- 
inal prosecution;  but  the  plaintiff  seeks  compen- 
sation for  a  specific  injury,  and  must  show  he  has 
sustained  it.  He  says  he  has  lost,  by  means  of  the 
defendant,  the  comforts  and  enjoyments  of  con- 
jugal domestic  life.  The  law  upon  the  subject  is 
simple  and  well  settled.  If  the  husband,  in  the 
emphatical  language  of  the  law,  connives  at  his 
own  dishonor  (which  I  would  not  be  understood 
to  say  he  has  done  in  the  present  case),  it  goes 
to  the  foundation  of  the  action,  and  he  is  not  en- 
titled to  a  verdict.  That  must,  of  course,  be  col- 
lected from  the  circumstances.    Neglect  and  in- 
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attention  may  be  so  gross  as  to  amount  to  satis- 
factory evidence  of  connivance,  or  may  disclose 
such  demerits  on  the  plaintiff's  part  as  should  mit- 
igate the  damages  to  nothing- 

The  case  before  you  is  of  the  latter  class,  and  as 
such  we  put  it  to  you.  Let  me  advert  to  the  cir- 
cumstances under  which  the  plaintiff  married  Miss 
Rosslewin.  She  was  young,  volatile  and  giddy, 
beautiful  and  vain,  of  an  uncommon  levity  of  dis- 
position, and  fond  of  dress  beyond  even  the  ordi- 
nary passion  of  her  sex.  His  many  advantages 
and  liberal  education  enabled  him,  and  the  pru- 
dential duties  of  his  station  enjoined  him,  to  ob- 
serve and  guide  her,  lest  uncontrolled  by  the  pres- 
ence and  unassisted  by  the  instruction  of  a  hus- 
band, unrestrained  by  a  marital  admonition,  unat- 
tended, unadvised,  unchecked  and  unreproved  by 
him  who  was  the  natural  guardian  of  her  morals 
and  his  own  honor,  she  engaged  in  a  career  of  dis- 
sipation, and  plunged  into  that  vicious  vortex 
which  hurried  her  to  the  depth  of  her  own  infamy 
and  his  disgrace. 

Her  life  was  passed  and  occupied;  the  plaintiff 
suffered  it  to  pass  amidst  those  scenes  of  fash- 
ionable enjoyment  wherein  women,  unfortified  by 
principle  and  unaided  by  advice,  become  exposed 
to  the  most  dangerous  impressions ;  her  improving 
beauty  solicited  and  provoked  the  admiration  of 
our  sex,  and  her  situation  encouraged  their  ap- 
proaches. Devoted  to  his  own  amusements,  her 
natural  protector  wandered  from  her  and  left  "her 
fair  side  all  unguarded";  she  received  and  per- 

93 


Classics  of  the  Bar 

mitted,  with  undisguised  delight,  assiduities  too 
observable  to  pass  unnoticed,  or  escape  the  effect 
of  public  observation.  Her  dress  became  magnifi- 
cent and  costly.  She  passed  months  at  the  houses 
of  single  gentlemen,  unaccompanied  or  unattended, 
save  occasionally  by  the  plaintiff ;  and,  at  Galway 
in  particular,  where  she  went  on  an  excursion,  the 
attentions  of  a  military  man  of  rank  became  so 
remarkable,  and  her  encouragement  so  glaring, 
that  her  own  connections  found  it  necessary  to 
snatch  her  from  the  spot,  as  from  impending  in- 
famy, and  hurried  her  to  Limerick. 

Thus  it  will  appear  that  this  unfortunate  young 
lady,  who  has  been  poetically  represented  by  the 
plaintiff's  counsel  as  a  paragon  of  domestic  fidel- 
ity and  female  purity  until  the  spoiler  came,  and 
whose  piety  has  composed  one  topic  of  the  pane- 
gyric, had  never  beheld  the  defendant,  or  he  her, 
until  the  breath  of  public  remark  had  tainted,  if 
not  blasted,  her  reputation.  Such  as  I  have  de- 
scribed her,  so  did  the  defendant  find  her:  en- 
gaged in  public  fashionable  life,  immersed  in 
pleasures,  and  practiced  in  those  arts  which  too 
often  render  a  lovely  married  woman  more  sedv/:er 
than  sedticed.  He  met  her  first  at  the  races  of 
Limerick,  then  at  the  races  of  Mallow,  unattended 
by  the  plaintiff  at  either  place.  The  attentions  of 
a  man  of  such  superior  rank  were  too  flattering  to 
be  declined ;  they  passed  under  public  observation 
at  all  places  of  public  or  private  fashionable  resort ; 
the  eyes  of  all  companies  were  fixed  upon  them, 
and  her  reception  of  them,  being  too  obvious  to 
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pass  unmarked,  became  the  subject  of  general  con- 
versation. She  avowed  to  her  relations  her  at- 
tachment to  the  defendant,  and  her  determination 
to  go  off  with  him.  Are  you  to  presume  that  all 
this  took  place  unknown  to  her  husband?  Was  he, 
though  on  the  spot,  alone  deceived?  It  is  said  the 
defendant's  propensity  to  gallantry  is  notorious; 
was  that  unknown  to  the  plaintiff?  It  would  be 
monstrous,  indeed,  under  such  circumstances,  to 
presume  him  ignorant ;  but  he  should  have  known 
her  conduct,  because  it  was  his  duty  to  observe 
and  govern  it.  That  such  was  her  demeanor  will 
appear  in  proof.  We  have  heard  of  various  hus- 
bands— ^the  tender,  the  careless,  the  mysterious, 
the  suspicious — but  the  plaintiff  adds  a  new  one  to 
the  drama,  and  gives  the  unsuspecting  or  the  sight- 
less husband !  Here  was  no  breach  of  friendship, 
no  confidence  abused;  the  intercourse  went  on  in 
public,  and  it  was  not  until  after  a  familiar  ac- 
quaintance with  the  wife,  well  known  to  the  plain- 
tiff, that  he  and  the  defendant  became  known  to 
each  other. 

While  these  proceedings  were  in  progress  to 
their  consummation,  the  plaintiff,  who  had  re- 
signed Mrs.  Massy  to  her  own  good  guidance, 
passed  his  time  at  the  house  of  his  brother,  en- 
joying the  highly  moral  intercourse  of  him  and 
Mrs.  Harvey.  What!  Gentlemen  of  the  jury!  the 
man  who  claims  £40,000  against  another  for  a 
breach  of  the  most  sacred  moral  relations  in  so- 
ciety— himself  of  a  sacred  and  highly  moral  func- 
tion— associates  with  the  mistress  of  his  brother ; 

96 


Classics  of  the  Bar 

sanctions,  by  his  presence,  the  expulsion  of  an 
amiable  and  deserving  woman,  cast  into  exile  from 
that  mansion  which  she  could  adorn,  and  witnesses 
her  rights  supplanted  and  her  place  usurped  by 
the  dominion  of  a  concubine!  And  if  these  be  the 
plaintiff's  claims  to  your  regard,  indulge  him  to 
the  extent  of  his  demand;  but  before  you  do  so, 
you  will  expect  that  he  shall  show  himself  entitled 
from  his  own  deportment,  for  your  verdict  will  be 
the  result  of  reason  and  of  justice,  and  not,  as  has 
been  said,  of  vengeance.  What  will  you  be  dis- 
posed to  feel  when  you  shall  hear  that  she  has 
dined  repeatedly  at  the  house  of  the  defendant, 
alone,  unaccompanied  and  uncountenanced  by  any 
other  female,  and  surrounded  by  his  officers?  To 
what  can  you  ascribe  such  an  unblushing  breach 
of  delicacy?  What  inference  do  you  draw  from 
that?  Why,  that  her  principles  were  sapped  be- 
fore, and  that  it  is  as  idle  as  unjust  to  charge  the 
defendant  with  her  ruin!  What  will  you  think 
when  I  inform  you  that  after,  in  consequence  of 
such  misconduct,  her  relations  shut  their  doors 
against  her,  the  husband  opened  his?  She  returned 
from  Limerick  to  Summer  Hill,  the  plaintifTs 
house,  accompanied  by  the  defendant  and  no  other 
person,  in  the  defendant's  carriage,  and  was  re- 
ceived by  her  unsuspecting  husband.  What  did  he 
do?  Did  he  express  a  natural  indignation?  Did  he 
remonstrate?  Did  he  reprove?  No,  gentlemen  of 
the  jury!  He  retired  to  Dian's  temple  at  Donass, 
and,  the  key  of  the  cellar  being  left  behind,  nothing 
remained  to  impede  the  indulgences  of  love  and 
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wine;  from  thence  till  he  went  off,  the  defendant 
passed  whole  days  at  Summer  Hill,  uninterrupted 
by  the  plaintiff.  Allow  me  to  ask,  where  was  Mr. 
Massy,  and  how  was  he  occupied  while  his  wife 
was  so  conducting  herself?  Was  he  engaged  away 
in  the  service  of  his  King  and  country?  Was  he 
laudably  employed  in  the  industrious  task  of  fur- 
nishing the  comforts  and  elegancies  of  life  for  the 
partner  of  his  heart  and  the  dear  pledges  of  their 
love?  No. 

The  man  possessing  a  jewel  of  inestimable 
worth,  who  wished,  in  truth,  to  guard  its  value 
and  preserve  its  lustre,  would  wear  it  next  the 
heart ;  but  the  plaintiff  threw  this  gaudy,  worthless 
trinket  here  and  there,  to  be  picked  up  by  every 
casual  finder,  or  let  it  hang  so  loosely  from  his  per- 
son as  to  invite  and,  ready  as  it  were,  to  bless  the 
silly  hand  which,  tempted  by  its  glitter,  might  feel 
disposed  to  rid  him  of  the  contemptible  embarrass- 
ment, and  snip  it  from  his  side.  It  has  been  lost, 
and  you  are  called  upon  to  estimate  the  injury  and 
to  reprize  the  loss.  You  will  reflect  how  far  it  was 
worth  the  keeping;  you  will  consider  what  pains 
he  took  to  guard  it ;  you  will  appreciate  the  value 
of  the  article,  and  then  determine  upon  what 
grounds,  and  to  what  extent,  the  plaintiff  merits 
the  interposition  of  a  jury. 
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TV/r  AY  IT  PLEASE  THE  COURT :  It  is  my  duty, 
^^■^  gentlemen  of  the  jury,  as  counsel  for  the 
defendant,  to  trouble  you  with  a  few  observations 
on  the  whole  of  the  evidence  that  has  been  laid 
before  you.  You  will  please  observe,  that  this 
action  is  brought  to  recover  compensation  in  money 
for  the  injury  sustained  by  the  plaintiff.  That  in- 
jury only  is  the  foundation  of  this  action;  and, 
therefore,  what  you  have  heard  of  juries  giving 
damages  by  way  of  example,  in  order  to  deter 
others  from  the  commission  of  a  like  offense,  of 
setting  themselves  up  as  censors,  is  perfectly  irrel- 
evant to  the  case  before  you.  It  is  the  usual  prac- 
tice of  counsel  to  have  recourse  to  this  artifice,  be- 
cause they  know  well,  should  they  succeed  in  im- 
posing such  a  principle  on  a  jury,  there  is  no  re- 
dress for  the  defendant  if  the  damages  should  be 
excessive.  In  other  cases  such  excess  may  be  rec- 
tified, but  in  this  never  can;  and  therefore,  from 
the  consequence  of  inflamed  passions,  there  is  no 
relief  to  be  had,  and  this  should  be  a  peculiar  rea- 
son with  a  jury  to  reflect  most  maturely  in  appor- 
tioning damages,  because  should  they  happen  to 
be  mistaken,  their  mistakes  can  never  be  rectified. 
In  this  action  the  law  is  plain  and  simple.  The 
plaintiff  in  it  complains  that  the  defendant  de- 
prived him  of  the  comfort  and  society  of  his  wife, 
and  the  business  for  a  jury  is,  on  their  oaths,  to  in- 
quire what  comfort  has  been  lost,  or  injuries  sus- 
tained by  the  plaintiff,  and  whether  such  have  been 
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brought  on  by  his  own  misconduct.  This  must  be 
the  rule  to  regulate  the  jury. 

The  degrees  of  defense  to  the  action  are  various. 
A  defendant  may  show  the  plaintiff  is  not  entitled 
to  any  damages  because,  if  any  injury  has  been 
sustained,  it  was  occasioned  by  his  default  in  con- 
niving at  his  own  disgrace.  If  such  a  defense 
should  be  proved  the  plaintiff  must  fail  altogether ; 
but  that  is  not  the  defense  meant  to  be  set  here. 
There  are  other  degrees  of  defense:  the  husband 
is,  not  only  in  fact,  but  is  considered  by  law,  the 
guardian  and  protector  of  his  wife ;  but  if,  instead 
of  so  protecting  her,  he  puts  her  in  a  situation  to 
provoke  temptation,  he  is  not  entitled  to  such  dam- 
ages as  he  might  otherwise  have  been.  The  defense 
I  am  instructed  to  insist  upon  goes  hot  to  the  right 
of  the  action,  but  is  irresistible  in  mitigation  of 
the  damages. 

I  do  not  accuse  plaintiff  of  connivance  at  the 
misconduct  of  his  wife,  but  I  do  insist  it  must  be 
inferred  from  the  evidence  that  he  is  not  entitled 
to  damages  so  great  as  his  counsel  would  seem  to 
require.  If  a  woman  has  long  lived  with  her  hus- 
band in  affection,  and  discharging,  as  became  her, 
the  duties  of  her  situation,  and  is  seduced,  the  jury 
ought  to  compensate  him  most  amply.  If  a  long 
supposed  friendship  is  perverted  to  the  seduction 
of  such  a  wife,  the  seducer  ought  to  be  punished — 
the  jury  ought  to  be  liberal  in  compensation.  It 
would  be  well  if  society  were  so  perfect  that  there 
could  be  no  danger  of  such  an  ofRense.  The  truth  is, 
men  are  more  in  fault  than  women.  Women  are,  in 
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all  countries,  regulated  by  the  conduct  of  men ;  and 
if  men  will  talk  with  levity,  if  they  will  talk  lightly 
of  women  who  have  been  guilty,  if  those  who  are 
guilty  are  received  into  society,  it  is  but  natural 
their  own  wives  should  be  induced  to  act  the  same 
part  those  guilty  women  have  acted.  It  is  the  hus- 
band's own  conduct  with  regard  to  other  women ; 
his  conduct  in  society  in  general,  in  deportment,  in 
conversation,  that  can  entitle  him  to  damages  in  an 
action  of  this  sort. 

What  has  been  the  conduct  of  this  plaintiff's 
family?  To  be  sure,  it  has  been  endeavored  to 
prove  that  the  lady  was  very  religious;  that  she 
remonstrated  at  the  conduct  of  her  brother-in- 
law;  that  she  was  fond  of  Sunday  devotion;  but 
was  there  not  in  such  devotion  as  much  affectation 
as  there  was  religion  ?  There  was  in  the  plaintiff's 
brother  so  much  of  immorality,  that  even  the 
plaintiff  was  prevailed  upon  to  remonstrate  with 
him.  What  time  more  fit  for  such  remonstrance 
than  his  dinner  visits !  No  doubt,  the  way  of  life 
of  his  brother  was  extremely  disagreeable  to  the 
plaintiff,  and  therefore  he  frequently  visited  him 
for  the  purpose  of  affecting  a  reform  in  his  re- 
ligious principles  and  habits.  But,  admitting  the 
fact  to  be  so,  if  the  plaintiff's  wife  saw  the  fre- 
quency of  those  visits,  she  might  reasonably 
enough  consider  it  strange  in  him  to  visit  a  house 
whose  legitimate  owner  was  expelled,  in  order  to 
make  way  for  a  woman,  a  kept  mistress  of  her  hus- 
band, and,  therefore,  the  plaintiff's  wife  might 
consider  it  venial  in  herself  to  indulge  a  little  in 
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the  same  guilt.  Will  you  then  say,  gentlemen  of 
the  jury,  that  the  plaintiff ,  ha^  not  been  at  least 
indiscreet  to  a  very  great  degiec,  and  that"  con- 
nubial honor  and  domestic  peace  wjeieiiot^o^'dghly 
valued  by  him  as  his  counsel  wo  aid  fairt  pef6uii(iiB 
you  they  were? 

You  will  consider,  gentlemen,  whether,  as  a  min- 
ister of  religion,  he  should  not  have  forborne  to 
associate  with  a  relative  who  had  thus  set  at  defi- 
ance every  moral  and  social  duty,  and  by  the  sever- 
ity of  his  censure  prove  he  could  not  pardon  such 
an  offense.  But,  instead  of  that,  has  he  not  sanc- 
tioned by  his  conduct  the  acts  of  another  man,  and 
now  complains  of  the  very  same  when  done  by  the 
Marquis  of  Headfort? 

It  has  been  said  that  the  defendant  was  a  man 
of  very  notorious  gallantry,  regardless  of  the  ties 
which  bind  society,  and  trampling  under  foot  those 
bonds  that  secure  the  happiness  and  comfort  of 
families.  How  often  he  has  sinned  in  this  respect 
I  know  not ;  but  I  would  venture  to  say,  this  is  the 
first  action  of  this  sort  that  ever  was  brought 
against  him.  But  even  admitting  the  fact  to  be 
as  charged  against  the  defendant,  was  it  not  notice 
to  the  husband  to  regard,  with  a  more  watchful 
eye,  the  connection  he  saw  increasing  between  his 
wife  and  Lord  Headfort?  Why  did  he  allow  any 
intimacy  at  all  to  subsist  under  such  circum- 
stances? Why  allow  his  wife  to  dine  with  him? 
Why  allow  her  to  visit  him,  when  his  actions  were 
so  pointed?  Was  it  not  the  height  of  indiscretion 
in  plaintiff  to  allow  his  wife  to  continue  this  inti- 
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macy — an  intimacy  that  could  not  proceed  from 
any-  friendship,  between  the  plaintiff  and  defend- 
ant, for  none- siieh  Subsisted  ?  To  what  account 
then  ;  Yta,^':  .hf? !  fo  ^Uic6  those  attentions  to  his 
wife?'  Wkk  it  "not' the  defendant's  regard  for 
her,  and  not  for  plaintiff?  The  history  of  the  world 
unfortunately  affords  many  instances  of  the  viola- 
tion of  friendships  the  most  sacred,  and  of  their 
perversion  to  purposes  the  most  abominable.  But 
here  no  previous  friendship  existed.  Sufficient  oc- 
curred to  awaken  the  attention  of  plaintiff  when 
those  unusual  tendernesses  were  shown  by  the 
defendant  to  his  wife. 

It  has  been  said,  to  be  sure,  that  his  confidence 
in  her  honor  and  principles  were  even  so  great  as 
not  to  allow  him  to  suspect  her.  Why,  it  reminds 
me  of  one  of  the  plays  of  Congreve,  where  a  lady 
laments  the  violence  of  her  passion  to  her  confi- 
dant. The  confidant  says:  "Ah,  you  will  never 
yield ;  your  integrity  will  support  you."  The  lady 
replies:  "Ah,  me,  what  is  integrity  to  oppor- 
tunity?" 

If  a  husband  allows  a  partiality  for  his  wife  to 
continue  without  interruption,  he  contributes  to 
his  own  misfortune ;  most  particularly  if  the  suitor 
be  a  man  of  the  character  and  conduct  this  defend- 
ant has  been  said  to  be.  What  can  it  be  but  the 
grossest  folly  in  the  husband  not  to  discountenance 
his  advances  altogether?  If  anything  detrimental 
to  him  follows  from  such  neglect,  whom  has  he  to 
blame  but  himself?  Is  he  equally  entitled  to  dam- 
ages with  the  husband  who  would,  instead  of  wink- 
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ing  at  the  imprudencies  of  his  wife,  have  removed 
her  altogether  from  the  neighborhood  of  her  gal- 
lant, or  at  least  have  forbidden  her  a  longer  con- 
tinuance of  his  acquaintance?  To  talk,  therefore, 
of  the  kindness  of  this  husband ;  of  his  unwilling- 
ness to  open  his  eyes  to  the  conduct  of  his  wife,  is 
but  idle  declamation ;  he  has  nobody  to  blame  but 
himself. 

There  are  other  considerations,  gentlemen  of 
the  jury,  of  great  moment,  necessary  for  your  de- 
liberation. I  mean  the  actual  loss  the  husband  has 
sustained  independent  of  what  is  called  the  loss  of 
honor.  Was  not  her  conduct  such  as  ought  to 
make  every  prudent  husband  watchful?  Was  she 
not  the  subject  of  public  animadversion?  And,  if 
he  has  not  discharged  his  duty,  ought  he  to  get  the 
compensation  of  a  husband  the  most  virtuous?  He 
comes  for  compensation  for  the  loss  he  has  sus- 
tained in  the  society  of  his  wife ;  but  if  she  would 
make  the  same  mistake  with  any  other  person, 
this  defendant  ought  not  to  be  punished  beyond  the 
proportion  of  his  offense.  There  is  no  man  so  rude 
or  dull  as  not  to  understand,  that  if  the  approaches 
of  a  stranger  be  well  received  by  a  married  woman 
the  husband  cannot  lose  much  by  the  loss  of  her 
society. 

The  plaintiff  here  lays  his  damages  at  £40,000, 
a  sum  never  heard  of  even  in  the  days  of  Lord 
Kenyon,  a  judge  remarkable  for  the  severity  of 
his  principles.  The  truth  is,  gentlemen  of  the  jury, 
no  woman  capable  of  conduct  such  as  plaintiff's 
wife  has  been  guilty  of,  could  be  worth  £40,000. 
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So  strange  was  her  conduct,  and  so  negligent  was 
her  husband,  that  one  would  think  it  would  be 
almost  reasonable  to  expect  he  should  have  told 
the  defendant  that  he  valued  his  wife  at  £40,000. 
One  begins  to  think  it  was  not  fair  in  the  plaintiff 
to  allow  the  address  of  my  Lord  Headfort  to  his 
wife,  without  giving  him  some  notice  that  he 
valued  her  so  high.  Had  he  done  so,  are  you  sure, 
gentlemen,  that  the  defendant  would  not  have 
withdrawn  his  assiduities?  And  this  is  the  only 
want  of  candor  I  impute  to  the  plaintiff.  Admitting 
that  defendant's  object  was  the  reputation  of  gal- 
lantry, and  that  plaintiff  knev/  that  was  the  fact, 
and  encouraged  it,  and  wished  to  make  the  defend- 
ant pay  for  it,  he  ought  at  least  to  have  told  the 
defendant  he  expected  £40,000  for  his  indulgence 
of  him. 

Gentlemen  of  the  jury,  £40,000  for  the  seduction 
of  a  woman  only  four  months  known  to  the  defend- 
ant, previously  too  successfully  assailed  by  others, 
and  plaintiff  the  claimant  for  such  a  sum,  who  has 
been  himself  guilty  of  great  moral  delinquency? 
I  am  no  advocate  for  gallantry  of  this  kind,  but  I 
would  ask  you,  has  there  been  in  this  case  a  long 
train  of  seduction,  a  long  friendship  violated,  or  a 
confiding  husband  betrayed?  If  such  be  the  case, 
punish  the  defendant ;  punish  him  amply.  But,  on 
the  contrary,  if  that  be  not  the  fact — and  the  evi- 
dence laid  before  you  shows  it  was  not  the  fact — 
if  plaintiff's  own  conduct  has  contributed  to  his 
own  misfortune,  you  are  not  to  reward  him  for  it. 
What  is  it  to  the  plaintiff  that  Lord  Headfort  is 

104 


Mr.  Ponsonhy's  Summing  Up 

a  married  man?  Is  his  injury  the  greater?  You 
have  nothing  to  do  with  the  marriage  of  the  de- 
fendant. It  can  make  no  difference  in  point  of  loss 
whether  he  was  so  or  not.  His  being  separate  from 
his  wife  is  a  reason,  a  strong  reason,  why  the 
plaintiff  should  not  allow  his  wife  to  associate 
with  him. 

The  plaintiff's  counsel  have  talked  of  vindictive 
damages ;  it  is  an  expression  unintelligible  to  me. 
They  have  said  he  should  be  made  an  example  for 
all  other  adulterers.  But  your  duty  is  to  give  dam- 
ages proportionate  to  the  injuries  sustained,  and 
the  conduct  of  the  parties;  otherwise  you  may  as 
well  give  damages  because  others  have  committed 
the  same  offense,  so  as  to  prevent  the  repetition 
of  it.  If  one  man  had  assaulted  another  so  griev- 
ously as  to  put  out  his  eyes,  it  seems  to  me  it  would 
be  equally  right  in  you  to  give  vindictive  dam- 
ages to  prevent  the  repetition  of  it,  as  it  would  be 
to  do  so  in  the  present  case.  But  the  fact  is,  each 
case  must  rest  on  its  own  merits. 

You  will  ask  yourselves:  Did  the  plaintiff  see 
his  wife  dressed  in  ornaments  beyond  her  means, 
and  which  he  never  supplied?  Had  he  such  warn- 
ing as  ought  to  have  been  sufficient  to  put  him  on 
his  guard?  If  he  had  discharged  his  duty,  could 
he  have  occasion  for  bringing  this  action?  The 
evidence  laid  before  you  has  given  an  answer  to 
these  questions,  and  ought  to  be  the  rule  by  which 
your  verdict  should  be  regulated. 

The  liberty  happily  allowed  to  women  in  these 
countries  will  often  subject  the  best  of  husbands 

105 


Classics  of  the  Bar 

to  deception;  but  it  is  better  to  allow  it,  than  to 
have  recourse  to  the  horrible  and  abominable  coer- 
cions practiced  in  other  countries.  Here  women 
are  their  own  mistresses,  and  men  are  not  their 
masters.  If  husbands,  acting  under  the  generous 
feelings  that  are  encouraged  in  these  countries, 
are  deceived,  .and  if  foul  advantages  are  taken  of 
them,  it  is  hard  to  consider  any  compensation  too 
great  for  the  injury  they  sustain;  but  if  the  hus- 
band not  only  neglects,  but  almost  invites  ad- 
dresses to  his  wife,  he  shall  not  be  compensated. 

What  is  the  law  in  other  cases  ?  Is  not  the  neg- 
lect or  want  of  vigilance  of  one's  property  con- 
sidered by  the  law  as  not  entitled  to  redress?  Is 
not  an  estate  often  lost  because  the  claim  has  not 
been  made  in  a  reasonable  time?  And  why  should 
it  be  otherwise  in  an  action  like  this?  Was  the 
plaintiff's  own  conduct  prudent  and  discreet?  It 
has  been  said  he  ordered  separate  beds  for  him- 
self and  his  wife;  that  he  had  forbidden  her  for 
three  weeks  to  visit  Limerick ;  and  yet,  strange  to 
tell,  the  defendant  during  that  time  was  received 
at  his  house.  But  suppose  the  defendant  was  not 
received  there — supposing  the  worse  that  can  be 
said  for  my  client — could  not  the  plaintiff  have 
denied  him  admittance?  Could  not  he  have  re- 
moved for  a  time  to  the  country  with  his  wife? 
The  conduct  of  the  plaintiff  and  his  relations  was 
far  different.  No  indignation  was  expressed 
among  them  at  the  defendant's  conduct.  He  dined 
often  after  at  plaintiff's  brother's  house.  Could 
the  rigid  injunction  of  plaintiff  on  his  wife,  not 
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to  visit  Limerick  or  receive  the  defendant,  be  con- 
sidered serious?  Was  he  not  induced  to  think, 
when  he  was  received  at  plaintiff's  house  after 
such  an  injunction,  that  the  whole  proceeding  was 
a  mockery?  The  witness  said  it  was  the  fault  of 
the  head  and  not  of  the  heart  of  the  plaintiff  that 
occasioned  this  neglect  of  his  wife.  Admitted.  It 
was  still  weakness  in  the  extreme  not  to  discoun- 
tenance the  defendant  altogether.  If  a  man  is  told 
in  words  his  advances  are  not  welcome,  and  yet 
the  manner  and  actions  contradict  these  words, 
which  is  to  be  believed  ?  The  defendant  knew  that 
plaintiff  lived  in  habits  of  intimacy  with  his 
brother,  frequented  that  brother's  house,  dined 
with  him,  when  he  well  knew  that  the  wife  of  that 
brother  was  banished  from  her  home,  and,  in  her 
place,  was  substituted  the  mistress  of  the  brother, 
who  sat  at  the  head  of  his  table  and  discharged 
all  the  other  duties  of  the  legitimate  wife.  The 
plaintiff  left  his  wife  alone,  spent  days  and  dined 
in  company  with  Mrs.  Harvey. 

The  plaintiff's  being  a  clergyman  has  nothing  to 
do  with  this  action.  He  is  no  more  entitled  to  dam- 
ages for  that  reason  than  any  other  man.  It  makes 
it  only  the  more  incumbent  on  him  to  attend  to  the 
morals  and  conduct  of  his  wife. 

I  do  not  justify  the  defendant;  I  do  not  accuse 
the  plaintiff  of  connivance ;  but  I  do  insist  that  his 
own  conduct,  his  own  way  of  life,  has  occasioned 
whatever  misfortune  he  has  suffered.  That  this 
unhappy  woman  has  yielded  to  the  addresses  of 
four  months  cannot  be  disputed.   What  was  the 
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occasion  of  it?  Was  it  the  prospect  of  marriage? 
Was  it  love?  No.  Twenty-five  does  not  love  fifty. 
Her  husband  was  but  twenty-eight.  She  could  not 
leave 

That  fair  and  fertile  plain  to  batten  on  that  moor. 

Love  might  be  a  strong  excuse  for  such  conduct, 
because  it  is  often  too  strong  for  law,  virtue,  or 
morality ;  it  becomes  entitled,  therefore,  to  human 
commiseration.  But  how  is  it  possible  to  conceive 
that  a  woman  of  twenty-five  could,  after  an  ac- 
quaintance of  four  months,  be  induced  by  a  vio- 
lence of  love  to  throw  herself  into  the  arms  of  a 
man  of  fifty?  If  this  husband's  conduct  was  vir- 
tuous and  vigilant;  if  his  wife's  conduct  was  moral 
and  domestic;  and,  notwithstanding  she  was 
seduced  from  him ;  if  the  plaintiff  was  everything 
that  was  right,  and  the  defendant  everything  that 
was  abominable,  why,  then,  give  damages.  But 
do  not  say  that  because  defendant  is  rich ;  because 
he  is  a  man  of  intrigue;  because  he  is  a  man  of 
gallantry;  therefore  give  vindictive  damages.  If 
the  breath  of  slander  had  never  reached  this  lady 
previous  to  her  acquaintance  with  the  defendant, 
punish  the  defendant  for  his  seduction ;  but,  on  the 
contrary,  if  the  defendant  has  been  deceived  by 
the  husband  and  seduced  by  the  wife,  as  men  of 
sense  consider  whether  he  ought,  therefore,  to  be 
punished  by  vindictive  damages. 
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At  this  point  Mr.  Curran  spoke.  Some  conception  of  the 
magic  eloquence  with  which  this  gifted  orator  must  have 
thrilled  the  court  and  jury  in  his  reply  to  the  defense  and 
his  advocacy  of  the  plaintiff's  cause,  may  be  gathered  from 
the  report  of  his  speech  which  is  given  in  full  in  Volume  III. 

Immediately  at  the  conclusion  of  Mr.  Curran's  address 
the  charge  of  the  court  was  delivered,  and  after  several 
hours'  deliberation  the  jury  agreed  on  a  verdict,  finding  for 
the  plaintiff  the  sum  of  £10,000. 
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AT  the  November  term,  1859,  of  the  Circuit 
Court  of  Jefferson  County,  Virginia,  Judge 
Richard  Parker  presiding,  occurred  the 
trial  of  John  E.  Cook  who,  together  with  John 
Brown  and  a  number  of  other  participants  in  the 
historic  Harper's  Ferry  insurrection,  had  been 
indicted  for  treason  and  murder. 

Hon.  Andrew  Hunter  represented  the  Common- 
wealth. For  the  defense  appeared  Thomas  C. 
Green  and  Lawson  Botts,  of  Virginia;  Daniel  W. 
Voorhees  and  Joseph  E.  McDonald,  of  Indiana. 
Governor  Ashbel  P.  Willard,  of  Indiana,  a  brother- 
in-law  of  the  defendant,  was  also  present  in  the 
interest  of  his  friend  and  relative. 

The  plea  of  the  defense  was  that  John  E.  Cook 
had  hitherto  borne  a  good  character,  that  he  was 
actuated  by  motives  that  seemed  to  him  pure  and 
honorable,  that  he  was  not  the  instigator  of  any 
crime  that  may  have  been  committed,  but  was,  in 
all  that  he  did,  merely  a  deluded  follower  of  John 
Brown,  the  leader,  and  that  Justice  did  not  demand 
the  forfeit  of  his  life.  Earnestly  and  eloquently  it 
was  asked  that  he  be  spared  one  more  opportunity 
to  prove  his  fealty  to  the  law. 

Mr.  Voorhees — a  close  friend  to  Governor  Wil- 
lard and  his  family,  and  an  advocate  famed  afar — 
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journeyed  from  his  Indiana  home  to  Charles  Town, 
the  little  Virginia  city  where  the  trial  was  held, 
to  contribute  his  powers  without  reserve  and  with- 
out price  toward  saving  the  life  of  the  young  pris- 
oner at  the  bar. 


Voorhees'  Plea  for  Mercy 

^II/ITH  THE  PERMISSION  OF  THE  COURT: 
^^  Gentlemen  of  the  Jury,  the  place  I  occupy 
in  standing  before  you  at  this  time  is  one  clothed 
with  responsibility  as  weighty  and  as  delicate  as 
was  ever  assigned  to  an  advocate  in  behalf  of  an 
unfortunate  fellow  man.  No  language  that  I  can 
employ  could  give  any  additional  force  to  the  cir- 
cumstances by  which  I  am  surrounded,  and  which 
press  so  heavily  upon  the  public  mind  as  well  as 
on  my  own.  I  come,  too,  as  a  stranger  to  each 
one  of  you.  Your  faces  I  know  only  by  the  com- 
mon image  we  bear  to  our  Maker;  but  in  your 
exalted  character  of  citizens  of  the  ancient  and 
proud  Commonwealth  of  Virginia,  and  of  the 
American  Union,  I  bear  to  you  a  passport  of  friend- 
ship and  a  letter  of  introduction. 

I  come  from  the  sunset-side  of  your  western 
mountains — from  beyond  the  rivers  that  now  skirt 
the  borders  of  your  great  State ;  but  I  come  not  as 
an  alien  to  a  foreign  land,  but  rather  as  one  who 
returns  to  the  home  of  his  ancestors,  and  to  the 
household  from  which  he  sprang.  I  come  here  not 
as  an  enemy,  but  as  a  friend,  with  interests  com- 
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mon  with  yourselves,  hoping  for  your  hopes,  and 
praying  that  the  prosperity  and  glory  of  Virginia 
may  be  perpetual. 

Nor  do  I  forget  that  the  very  soil  on  which  I 
live  in  my  western  home  was  once  owned  by  this 
venerable  Commonwealth  as  much  as  the  soil  on 
which  I  now  stand.  Her  laws  there  once  pre- 
vailed, and  all  her  institutions  were  there  estab- 
lished as  they  are  here.  Not  only  my  own  State 
of  Indiana,  but  also  four  other  great  States  in  the 
Northwest,  stand  as  enduring  and  lofty  monu- 
ments of  Virginia's  magnanimity  and  princely  lib- 
erality. Her  donation  to  the  general  government 
made  them  sovereign  States;  and  since  God  gave 
the  fruitful  land  of  Canaan  to  Moses  and  Israel, 
such  a  gift  of  present  and  future  empire  has 
never  been  made  to  any  people.  Coming  from  the 
bosom  of  one  of  these  States,  can  I  forget  the 
fealty  and  duty  which  I  owe  to  the  supremacy  of 
your  laws,  the  sacredness  of  your  citizenship,  or 
the  sovereignty  of  your  State?  Rather  may  the 
child  forget  its  parent,  and  smite  with  unnatural 
hand  the  author  of  its  being. 

The  mission  on  which  I  have  visited  your  State 
is  to  me,  and  to  those  who  are  with  me,  one  fuH  of 
the  bitterness  and  poison  of  calamity  and  grief. 
The  high,  the  sacred,  the  holy  duty  of  private 
friendship  for  a  family  fondly  beloved  by  all  who 
have  ever  witnessed  their  illustrations  of  the  pur- 
est social  virtues,  commands  —  and  alone  com- 
mands— my  presence  here.  And  v/hile  they  are 
overwhelmed  by  the  terrible  blow  which  has  fallen 
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upon  them  through  the  action  of  the  misguided 
young  man  at  the  bar,  yet  I  speak  their  sentiments 
as  well  as  my  own  when  I  say  that  one  gratifica- 
tion, pure  and  unalloyed,  has  been  afforded  us 
since  our  melancholy  arrival  in  your  midst.  It  has 
been  to  witness  the  progress  of  this  court,  from 
day  to  day,  surrounded  by  all  that  is  calculated  to 
bias  the  minds  of  men,  but  pursuing  with  calm- 
ness, with  dignity  and  impartiality  the  true  course 
of  the  law  and  the  even  pathway  of  justice.  I 
would  not  be  true  to  the  dictates  of  my  own  heart 
and  judgment  did  I  not  bear  voluntary  and  em- 
phatic witness  to  the  wisdom  and  patient  kindness 
of  His  Honor  on  the  bench ;  the  manly  and  gener- 
ous spirit  which  has  characterized  the  counsel  for 
the  prosecution ;  the  true,  devoted  and  highly  pro- 
fessional manner  of  the  local  counsel  here  for  the 
defense;  the  scrupulous  truthfulness  of  the  wit- 
nesses who  have  testified,  and  the  decorum  and 
justness  of  the  juries  who  have  acted  their  parts 
from  the  first  hour  of  this  court  to  the  present 
time — I  speak  in  the  hearing  of  the  country.  An 
important  and  memorable  page  in  history  is  being 
written.  Let  it  not  be  omitted  that  Virginia  has 
thrown  around  a  band  of  deluded  men,  who  invaded 
her  soil  with  treason  and  murder,  all  the  safe- 
guards of  her  constitution  and  laws,  and  placed 
them  in  her  courts  upon  an  equality  with  her  own 
citizens.  I  know  of  what  I  speak,  and  my  love  of 
truth  and  sense  of  right  forbid  me  to  be  silent  on 
this  point. 

Gentlemen,  I  am  not  here  on  behalf  of  this  pale- 
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faced,  fair-haired  wanderer  from  his  home  and 
the  paths  of  duty,  to  talk  to  you  about  technicali- 
ties of  law  born  of  laborious  analysis  by  the  light 
of  the  midnight  lamp.  I  place  him  before  you  on 
no  such  ground.  He  is  in  the  hands  of  friends  who 
abhor  the  conduct  of  which  he  has  been  guilty.  But 
does  that  fact  debar  him  of  human  sympathy? 
Does  the  sinful  act  smite  the  erring  brother  with 
a  leprosy  which  forbids  the  touch  of  the  hand  of 
affection?  Is  his  voice  of  repentance  and  appeal 
for  forgiveness  stifled  in  his  mouth?  If  so,  the 
meek  Savior  of  the  world  would  have  recoiled  with 
horror  from  Mary  Magdalene,  and  spurned  the  re- 
pentant sorrow  of  Peter,  who  denied  Him.  For 
my  client  I  avow  every  sympathy.  Fallen  and  un- 
done, broken  and  ruined  as  he  is  by  the  fall,  yet, 
from  the  depths  of  the  fearful  chasm  in  which  he 
lies,  I  hear  the  common  call  which  the  wretched 
make  for  sympathy  more  clearly  than  if  it  issued 
from  the  loftiest  pyramid  of  wealth  and  power.  If 
He  Who  made  the  earth,  and  hung  the  sun  and 
moon  and  stars  on  high  to  give  it  light,  and  cre- 
ated man  a  joint  heir  of  eternal  wealth,  and  put 
within  him  an  immortal  spark  of  the  celestial 
flame  which  surrounds  His  throne,  could  remem- 
ber mercy  in  executing  justice  when  His  whole 
plan  of  divine  government  was  assailed  and  de- 
ranged ;  when  His  law  was  set  at  defiance  and  vio- 
lated ;  when  the  purity  of  Eden  had  been  defiled  by 
the  presence  and  counsels  of  the  serpent — why,  so 
can  I,  and  can  you,  when  the  wrong  and  the  crime 
stand  confessed,  and  every  atonement  is  made  to 
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the  majesty  of  the  law  which  the  prisoner  has  in 
his  power  to  make. 

Let  us  come  near  to  each  other  and  have  a 
proper  understanding.  I  am  laboring  with  you 
for  an  object.  I  think  I  know  something  of  the 
human  heart,  and  of  the  leading  attributes  by 
which  it  is  governed  throughout  the  world.  By 
virtue  of  those  attributes,  I  feel  that  we  may  anni- 
hilate the  distance  that  separates  our  homes,  sweep 
away  all  blinding  excitement,  and  sit  down  to- 
gether and  reason  upon  this  most  tragic  and  mel- 
ancholy affair  as  becomes  citizens  of  the  same 
government,  proud  of  the  same  lineage,  actuated 
by  the  same  interests,  and  forever  linked  to  the 
same  destiny. 

You  are  not  merely  impaneled  in  your  capacity 
as  jurors  to  pass  upon  the  life  of  this  erratic  youth 
before  you,  but  the  Nation  can  not  be  divorced 
from  a  deep  and  permanent  interest  in  your  delib- 
erations. The  crime  for  which  the  law  claims  his 
life  as  forfeit  is  one  connected  with  a  question  of 
the  weightiest  national  import — a  question  which, 
without  any  fault  of  yours,  has  rudely  strained 
and  shaken  the  bonds  which  embrace  and  hold  to- 
gether the  States  of  this  Union.  This  trial  is  inci- 
dent to  that  question,  and  must  be  met  in  the  face 
of  the  whole  Nation,  and  in  the  view  of  the  Ameri- 
can people,  as  a  matter  of  universal  interest  and 
concern.  The  very  nature  of  the  offense  now  under 
discussion  lifts  us  all  to  a  point  of  observation  on 
which  statesmen  and  patriots  have  long  bent  their 
anxious  looks.    And  the  pressing,  ever  present 
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and  determined  question  of  the  hour  which  now 
sits  with  you  in  the  jury  box,  and  will  retire  with 
you  to  your  deliberations  on  your  verdict,  is,  how 
shall  you  most  fully  meet  the  requirements  of  the 
American  people  at  large;  best  conduce  to  the 
peace  and  repose  of  the  Union ;  allay  the  rushing 
winds  that  are  abroad  on  the  face  of  the  great 
deep ;  say  peace,  be  still,  to  the  angry  elements  of 
passion  and  treasonable  agitation,  and  at  the  same 
time  do  all  your  duty  as  honest  and  conscientious 
men  administering  the  laws  of  your  State? 

If  it  shall  be  in  my  power,  in  some  measure,  to 
point  out  the  course  by  which  these  great  objects 
may  be  attained,  I  shall  mark  this  otherwise  sad 
day  on  which  I  address  you  as  the  brightest  to  me 
in  the  calendar  of  time.  And,  further,  if  these 
objects  are  to  be  attained  on  your  part  by  invok- 
ing into  your  midst,  and  following  the  winning 
counsels  of  the  meek-eyed  and  gentle  angel  of 
mercy — if  you  can  faithfully  discharge  your  oath 
as  jurors,  and,  at  the  same  time,  best  meet  the 
obligations  which  rest  upon  you  as  American  cit- 
izens, by  tempering  the  bitter  cup  which  justice 
commends  to  the  lips  of  the  prisoner,  with  the  in- 
gredient of  clemency,  I  know  you,  by  the  universal 
law  of  the  human  heart,  will  rejoice  in  such  an 
opportunity,  and  join  in  the  public  and  private 
happiness  which  will  flow  from  your  verdict.  By 
the  help  of  God,  and  appealing  to  Him  for  the 
purity  of  the  motives  which  animate  my  breast, 
I  now  proceed  to  demonstrate  such  a  course  as 
both  just  and  wise  in  the  case  of  John  E.  Cook. 
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First  of  all  things,  gentlemen  of  the  jury,  is  your 
duty  to  Virginia.  Whatever  she  requires  at  your 
hands,  that  you  are  to  give.  Your  first  love  belongs 
to  her ;  she  is  the  matron  who  has  nursed  you,  and 
the  queen  mother  to  whom  you  owe  allegiance.  As 
an  advocate  and  defender  at  home  of  the  doctrines 
of  the  State-rights  men  of  the  school  of  1798, 1  do 
not  come  here  to  ask  you  to  abate  one  jot  or  tittle 
of  your  affection  and  jealousy  for  the  honor  and 
interest  of  Virginia.  Indeed,  were  such  an  invo- 
cation necessary,  which  I  know  it  is  not,  I  would 
invoke  you  by  the  great  names  of  your  history,  by 
the  memory  of  your  ancient  renown,  by  the  thrill- 
ing associations  of  the  classic  soil  on  which  we 
stand,  and  by  the  present  commanding  attitude 
which  your  Commonwealth  holds  before  the  world, 
to  be  true  and  loyal  to  what  she  has  been,  what  she 
is,  and  what  she  hopes  to  be. 

But  how  stands  Virginia  in  reference  to  the  as- 
sault which  was  made  upon  her  citizens  and  her 
soil  at  Harper's  Ferry  on  the  17th  day  of  October, 
1859 ;  and  what  vindication  does  she  need  at  your 
hands  for  the  outrage?  Are  the  circumstances 
such  as  to  require  of  her  re-enactment  of  the  Mo- 
saic law,  repealed  by  the  benign  teachings  of  the 
Nazarene  on  the  shores  of  Galilee?  Is  she  required 
to  say,  in  a  stern  and  inexorable  spirit : 

And  if  any  mischief  follow,  then  thou  shalt  pve  life  for 

life, 
Eye  for  eye,  tooth  for  tooth,  hand  for  hand,  foot  for  foot, 
Burning  for  burning,  wound  for  wound,  stripe  for  stripe? 
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Not  so.  She  asks  nothing  of  the  kind  at  your 
hands.  Punishment  has  already  been  swift  and 
sure.  The  measure  of  her  vengeance  for  the  great 
wrong  committed  against  her  is  full,  and  her  vin- 
dication is  ample  before  the  world.  She  met  her 
invaders  on  the  spot,  and  those  who  lifted  their 
hands  against  her  are,  most  of  them,  in  the  graves 
to  which  Virginians  consigned  them ;  a  few  bound 
in  her  prisons,  and  a  few  others  wanderers  and 
fugitives  on  the  face  of  the  earth.  The  Execu- 
tive and  citizens  of  your  State  guided  the  bolt 
which  fell  upon  this  mad  offspring  of  a  loathsome 
fanaticism,  and  the  invasion  perished  at  a  single 
blow.  And  in  the  spirit  of  the  answer  of  Cushi  to 
King  David,  I  would  say  to  you :  "The  enemies  of 
the  State  of  Virginia,  and  all  that  rise  against  her 
to  do  her  hurt,  be  as  these  men  are."  But  as  the 
great  King  of  Israel  rose  up  and  went  to  his  cham- 
ber, and  wept  over  the  untimely  fall  of  Absalom, 
the  rebellious  son  of  his  own  loins,  who  had  lifted 
his  parricidal  hand  against  the  life  of  an  indul- 
gent father,  may  not  the  world  commend  a  similar 
emotion  in  the  breast  of  a  jury  of  Virginians  over 
the  sorrowful  fate  of  the  youthful  prisoner  at  the 
bar?  You  will  probably  say  that  the  lives  of  your 
citizens  have  been  sacrificed.  I  answer  that  it  is 
lamentably  true;  but  it  is  also  true  that  life  has 
been  taken  already  to  atone  for  life ;  that  the  blood 
of  murderers,  older  and  wiser  than  the  prisoner, 
has  been  poured  out  in  response  to  the  cry  of  the 
blood  of  your  citizens  from  the  ground. 

You  will  say  that  your  State  has  been  polluted 
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by  the  foot  of  the  traitor.  I  answer  that  the  foot- 
step rested  but  as  for  a  moment  on  your  border, 
and  was  swept  away  by  a  whirlwind  of  patriotic 
indignation.  You  will  say  that  your  law  has  been 
violated ;  your  dignity  and  honor  as  a  free  people 
insulted.  I  answer  that,  alas !  it  is  too  true ;  but  I 
answer,  also,  that  it  is  equally  true  that  your  laws 
have  been  fully,  thoroughly  and  justly  vindicated. 
Here  in  this  court,  again  and  again,  the  sword  of 
justice,  wielded  by  an  even  hand,  has  fallen  upon 
the  miserable  remnant  of  the  confederated  band 
who  impiously  mocked  the  integrity  of  the  Ameri- 
can Union  by  assailing  the  institutions  of  Vir- 
ginia. The  leader  stands  at  the  foot  of  the  gal- 
lows, and  its  heights  will  expiate  many  crimes 
against  the  peace  and  laws  of  the  country — not 
least  amongst  which  is  the  crime  of  enlisting 
young  men,  such  as  the  prisoner,  in  a  cruise  of 
piracy  against  you  and  me,  and  all  law-abiding 
citizens  of  this  happy  Union.  Let  the  leader  of 
the  mutiny  on  shipboard  perish ;  but  if  it  appears 
that  young  men  have  followed  false  guidance,  and 
been  bound  in  the  despotism  of  an  iron  will,  order 
them  back  to  duty,  and  give  them  one  more  chance 
to  show  whether  they  are  worthy  of  life  or  death. 
Virginia  can  thus  afford  to  act.  It  is  one  of  the 
chief  blessings  of  power  that  it  can  extend  mercy 
to  the  weak,  and  the  crown  jewel  of  courage  is 
magnanimity  to  the  fallen. 

But  there  is  another  point  on  which  Virginia, 
though  mourning  for  the  death  of  her  citizens,  has 
triumphantly  met  the  aspersions  and  calumnies  of 
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the  enemies  of  her  domestic  institutions  by  reason 
of  the  late  outbreak  at  Harper's  Ferry.  The  in- 
stitution of  domestic  slavery  to-day  stands  before 
the  world  more  fully  justified  than  ever  before  in 
the  history  of  this  or,  indeed,  perhaps,  of  any 
other  country.  The  liberator,  urged  on  by  false 
and  spurious  philanthropy,  deceitful  and  sinister 
in  its  origin,  and  selfish  and  corrupt  in  its  practice, 
came  into  your  midst  to  set  the  bondsman  free, 
and  though  violence  tore  him  from  his  master, 
though  liberty  was  sounded  in  his  ear,  though  a 
leader  was  proclaimed  to  lead  him  to  the  promised 
land,  though  an  impiously  self-styled  Moses  of 
deliverance  came  in  the  might  of  the  sword  and 
placed  arms  of  bold  attack  and  strong  defense  in 
his  hands,  yet  what  a  spectacle  do  we  behold !  The 
bondsman  refuses  to  be  free;  drops  the  imple- 
ments of  war  from  his  hands;  is  deaf  to  the  call 
of  freedom;  turns  against  his  liberators;  and,  by 
instinct,  obeys  the  injunction  of  Paul  by  returning 
to  his  master!  Shall  this  pass  for  nothing?  Shall 
no  note  be  made  of  this  piece  of  the  logic  of  our 
government?  Shall  the  voice  of  the  African  him- 
self die  unheard  on  the  question  of  his  own  free- 
dom ?  No.  It  shall  be  perpetuated.  It  shall  be  put 
in  the  record. 

The  slave  himself,  under  circumstances  the  most 
tempting  and  favorable  to  his  love  of  freedom,  if 
he  has  any,  surrounded  by  men  and  scenes  beck- 
oning him  on  to  vengeance,  to  liberty  and  domin- 
ion, with  the  power  of  life  and  death  over  his  mas- 
ter in  his  hands,  and  the  world  open  before  him, 
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with  the  manacle  and  chain,  which  was  never 
forged  or  welded  except  in  the  heated  furnace  of 
a  riotous  and  prurient  imagination,  stricken  from 
his  body,  turns  eagerly  and  fondly  to  the  condi- 
tions assigned  him  by  the  laws,  not  merely  of  Vir- 
ginia, not  merely  of  legislatures  and  lawmakers, 
but  by  the  law  of  his  being,  by  the  law  which  gov- 
erns his  relation  to  a  white  man  wherever  the  con- 
tract exists,  by  the  law  which  made  the  hewers  of 
wood  and  drawers  of  water  under  a  government 
formed  by  God  Himself,  and  which,  since  the  world 
began  down  to  the  present  time,  has  made  the 
inferior  subordinate  to  the  superior  whenever  and 
wherever  two  unequal  races  have  been  brought 
together. 

Is  there  an>'thing  left  to  be  done  by  your  verdict 
in  peremptorily  taking  the  life  of  the  prisoner,  and 
offering  it  a  sacrifice  to  heal  the  wTongs  of  your 
State?  I  humbly  conceive  that  Virginia  in  no  re- 
spect needs  such  a  sacrifice.  This  much  I  think  I 
have  shown. 

And  now  let  us  turn  to  the  prisoner.  If  Vir- 
ginia, through  you,  can  afford  to  be  clement,  your 
inquiry  will  then  be,  is  the  object  on  whom  you 
are  asked  to  bestow  your  clemency  worthy  to  re- 
ceive it  ?  I  know  the  field  on  which  I  now  enter  is 
filled  with  preconceived  ideas,  but  in  the  spirit  of 
truth  I  shall  explore  it,  and  by  the  truth  of  what 
I  say  I  am  willing  that  my  unfortunate  client  may 
be  judged  by  you,  and,  moreover,  by  that  God  in 
WTiose  presence  no  hidden  things  exist,  and  before 
Whom,  at  no  distant  day,  you  and  I  shall  stand 
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with  him  and  see  him  and  know  him  as  he  is,  and 
not  as  we  see  him  and  know  him  now,  encompassed 
by  the  dread  and  awful  calamities  of  the  present 
hour. 

Who  is  John  E.  Cook?  He  has  the  right  himself 
to  be  heard  before  you ;  but  I  will  answer  for  him. 
Sprung  from  an  ancestry  of  loyal  attachment  to 
the  American  Government,  he  inherits  no  blood  of 
tainted  impurity.  His  grandfather  an  officer  of 
the  Revolution,  by  which  your  liberty  as  well  as 
mine  was  achieved,  and  his  gray-haired  father, 
who  lives  to  weep  over  him,  a  soldier  of  the  war 
of  1812,  he  brings  no  dishonored  lineage  into  your 
presence.  If  the  blood  which  flows  in  his  veins  has 
been  offered  against  your  peace,  the  same  blood 
in  the  veins  of  those  from  whose  loins  he  sprang 
has  been  offered  in  fierce  shock  of  battle  and  for- 
eign invasion  in  behalf  of  the  people  of  Virginia 
and  the  Union.  Born  of  a  parent  stock  occupying 
the  middle  walks  of  life,  and  possessed  of  all  those 
tender  and  domestic  virtues  which  escape  the  con- 
tamination of  those  vices  that  dwell  on  the  frozen 
peaks,  or  in  the  dark  and  deep  caverns  of  society, 
he  would  never  have  been  here  had  precept  and 
example  been  remembered  in  the  prodigal  wan- 
derings of  his  short  and  checkered  life. 

Poor,  deluded  boy !  Wayward,  misled  child !  An 
evil  star  presided  over  thy  natal  hour  and  smote 
it  with  gloom.  The  hour  in  which  thy  mother  bore 
thee  and  blessed  thee  as  her  blue-eyed  babe  upon 
her  knee  is  to  her  now  one  of  bitterness  as  she 
stands  near  the  bank  of  the  chill  river  of  death  and 
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looks  back  on  a  name  hitherto  as  unspotted  and  as 
pure  as  the  unstained  snow.  May  God  stand  by 
and  sustain  her,  and  preserve  the  mothers  of  Vir- 
ginia from  the  waves  of  sorrow  that  now  roll  over 
her! 

Not  only  the  ancestry  of  John  E.  Cook,  but  all 
with  whom  his  life  is  now  bound  up,  stand  before 
the  country  as  your  friends,  and  the  friends  of  the 
Constitution  as  handed  down  to  us  by  the  valor 
and  wisdom  of  Washington.  I  will  not  shrink  from 
the  full  and  absolute  recognition  of  my  position. 
You  and  I,  gentlemen  of  the  jury,  can  have  no 
secrets  in  this  case  from  one  another.  We  will 
withdraw  the  curtains,  and  look  each  other  fully 
in  the  face.  A  citizen  of  the  State  in  which  I  live, 
who,  by  virtue  of  his  brilliant  and  commanding 
intellect,  and  because  of  his  sound  and  national 
principles,  has  been  placed  at  an  early  period  of 
his  life  in  the  highest  position  in  the  power  of  a 
State  to  give,  is  here  beside  me,  and  wears  near 
his  heart  a  sister's  likeness  to  this  boy.  And  there 
is  not  in  the  wide  world,  on  the  broad  green  face  of 
the  earth,  a  man,  whose  heart  is  not  wholly  aban- 
doned to  selfish  depravity,  who  will  not  say  that 
his  presence  here  is  commanded  by  honor,  love, 
duty  and  fidelity  to  all  that  ennobles  our  poor, 
fallen  race.  Let  poor,  miserable,  despised,  loathed, 
spurned  and  abhorred  miscreants  cavil  and  revile 
at  this  proud  act  of  painful  duty.  The  true  and 
eternal  impulses  of  the  human  heart,  the  world 
over,  constitute  our  appellate  court. 

But  the  Governor  of  the  State  of  Indiana  needs 
123 


Classics  of  the  Bar 

neither  vindication  nor  defense  as  a  statesman  of 
catholic  opinions,  nor  as  a  man  fully  appreciating 
the  duties  of  domestic  life.  Rather  do  I  allude  to 
his  presence  here  and  his  position  on  the  agitating 
questions  of  the  day,  to  show  that  something  else 
besides  ancestral  inheritance  or  the  teachings  of 
family  connections  has  given  the  fatal  bias  to  the 
prisoner's  mind,  which  led  him  away  from  the 
worship  of  his  own  household  gods,  and  into  the 
communion  of  idolaters,  aliens,  and  enemies  of  the 
pure  faith  of  an  American  citizen.  And  it  seems 
to  me,  in  view  of  the  services  which  those  who  love 
this  boy  have  rendered  to  their  country,  and  in 
view  of  their  devotion  to  the  true  construction  of 
the  Constitution  and  the  injunctions  of  our  fathers, 
I  might  rehearse  and  quote  to  you  with  propriety 
a  passage  from  the  history  of  the  latter  years  of 
the  wisest  king  Israel  ever  had : 

For  it  came  to  pass  when  Solomon  was  old  that  his  wives 
turned  away  his  heart  after  other  gods;  and  his  heart 
was  not  perfect  with  the  Lord  his  God  as  was  the  heart 
of  David,  his  father.  For  Solomon  went  after  Ashtoreth, 
the  goddess  of  the  Zidonians,  and  after  Milcom,  the  abom- 
ination of  the  Ammonites. 

And  Solomon  did  evil  in  the  sight  of  the  Lord,  and  went 
not  fully  after  the  Lord  as  did  David,  his  father. 

And  the  Lord  was  angry  with  Solomon  because  his  heart 
was  turned  from  the  Lord  God  of  Israel  which  had  ap- 
peared unto  him  twice. 

And  had  commanded  him  concerning  this  thing  that  he 
should  not  go  after  other  gods;  but  he  kept  not  that  which 
the  Lord  commanded. 

Wherefore  the  Lord  said  unto  Solomon,  forasmuch  as 
this  is  done  of  thee,  and  thou  hast  not  kept  my  covenant 
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and  ray  statutes  which  I  commanded  thee,  I  will  surely  rend 
the  kingdom  from  thee,  and  will  give  it  to  thy  servant. 

Notwithstanding,  in  thy  days  I  will  not  do  it  for  David 
thy  father's  sake. 

The  king,  who  was  forgiven,  and  spared  not 
merely  his  life,  but  his  kingdom  also,  and  his  glory 
during  his  lifetime  because  of  the  loyalty  of  his 
father  who  had  gone  before  him,  was  old  and  very 
wise  and  full  of  experience.  The  prisoner  before 
you  has  done  no  more  than  to  disobey  your  cove- 
nants and  statutes,  and  pleads  that  it  has  been 
done  in  the  early  morning  of  life,  his  first  offense, 
and  under  the  baneful  influence  of  a  school  of 
philosophy  which  he  once  thought  sincere  and 
right,  but  which  he  now  here,  once  and  forever,  to 
you,  and  before  the  world,  renounces  as  false,  per- 
nicious and  pestilential.  Shall  man  be  more  intol- 
erant than  God  ?  Shall  you  be  less  merciful  than 
He,  in  Whose  presence  your  only  plea  will  be 
mercy !  mercy !  mercy !  Will  you  say  you  dare  not 
recommend  mercy  to  John  E.  Cook,  when  divine 
examples  and  the  appeals  of  your  own  conscience 
are  on  your  side?  I  will  never  believe  it  until  the 
appalling  fact  is  announced  by  you. 

But  let  us  advance.  I  have  spoken  of  Cook,  his 
parentage  and  connections.  Again  comes  the 
question,  who  is  he?  And  now  I  proceed  to  answer 
it  with  reference  to  the  transaction  at  Harper's 
Ferry,  and  with  reference  to  the  facts  of  the  case. 
Let  us  spread  broad  and  wide  before  us  the  mov- 
ing panorama  of  evil  which  reaches  its  denoue- 
ment at  Harper's  Ferry. 
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There  are  hearts  and  feelings  woven  in  the  des- 
tiny of  the  prisoner  which  will  be  relieved  and 
solaced  as  far  as  truth  dragged  up  from  the  depths 
of  this  misfortune  can  relieve  and  solace  them.  In 
an  evil  hour — and  may  it  be  forever  cursed! — 
John  E.  Cook  met  John  Brown  on  the  prostituted 
plains  of  Kansas.  On  that  field  of  fanaticism, 
three  years  ago,  this  fair  and  gentle  youth  was 
thrown  into  contact  with  the  pirate  and  robber  of 
civil  warfare.  To  others  whose  sympathies  he  has 
enlisted  I  will  leave  the  task  of  transmitting  John 
Erown  as  a  martyr  and  hero  to  posterity.  In  my 
eyes  he  stands  the  chief  of  criminals,  the  thief  of 
property  stolen — horses  and  slaves — from  the  cit- 
izens of  Missouri,  a  falsifier  here  in  this  court,  as 
I  shall  yet  show,  and  a  murderer  not  only  of  your 
citizens,  but  of  the  young  men  who  have  already 
lost  their  lives  in  his  bloody  foray  on  your  border. 
This  is  not  pleasant  to  say,  but  it  is  the  truth,  and 
as  such  ought  to  be  and  shall  be  said. 

You  have  seen  John  Brown,  the  leader.  Now 
look  on  John  Cook,  the  follower.  He  is  in  evidence 
before  you.  Never  did  I  plead  for  a  face  that  I  was 
more  willing  to  show.  If  evil  is  there,  I  have  not 
seen  it.  If  murder  is  there,  I  am  to  learn  to  mark 
the  lines  of  the  murderer  anew.  If  the  assassin  is 
in  that  young  face,  then  commend  me  to  the  look 
of  an  assassin.  No,  gentlemen,  it  is  a  face  for  a 
mother  to  love  and  a  sister  to  idolize,  and  in  which 
the  natural  goodness  of  his  heart  pleads  trumpet- 
tongued  against  the  deep  damnation  that  estranged 
him  from  home  and  its  principles. 
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Let  us  look  at  the  meeting  of  these  two  men. 
Place  them  side  by  side.  Put  the  young  face  by  the 
old  face ;  the  young  head  by  the  old  head.  We  have 
seen  somewhat  of  the  history  of  the  young  man. 
Look  now  for  a  moment  at  the  history  of  the  old 
man.  He  did  not  go  to  Kansas  as  a  peaceable  set- 
tler with  his  interests  linked  to  the  legitimate 
growth  and  prosperity  of  that  ill-fated  territory. 
He  went  there,  in  the  language  of  one  who  has 
spoken  for  him  since  his  confinement  here,  as  the 
Moses  of  the  slaves'  deliverance.  He  went  there 
to  fulfill  a  dream,  which  had  tortured  his  brain 
for  thirty  years,  that  he  was  to  be  the  leader  of  a 
second  exodus  from  bondage.  He  went  there  for 
war  and  not  for  peace.  He  went  there  to  call 
around  him  the  wayward  and  unstable  elements  of 
a  society  in  which  the  bonds  of  order,  law  and 
religion  were  loosened,  and  the  angry  demon  of 
discord  was  unchained.  Storm  was  his  element 
by  his  own  showing.  He  courted  the  fierce  tem- 
pest. He  sowed  the  wind  that  he  might  reap  the 
whirlwind.  He  invoked  the  lightning  and  gloried 
in  its  devastation.  Sixty  summers  and  winters 
had  passed  over  his  head,  and  planted  the  seeds 
of  spring  and  gathered  the  harvests  of  autumn  in 
the  fields  of  his  experience.  He  was  the  hero,  too, 
of  battles  there.  If  laurels  could  be  gained  in  such 
a  fratricidal  war  as  raged  in  Kansas,  he  had  them 
on  his  brow.  Ossawatomie  was  given  to  him,  and 
added  to  his  name  by  the  insanity  of  the  crazy 
crew  of  the  North  as  Napoleon  conferred  the 
names  of  battlefields  on  his  favorite  marshals.  The 
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action  of  Black  Jack,  too,  gave  him  consideration, 
circumstance  and  condition  with  philanthropists 
of  bastard  quality,  carpet-knight  heroes  in  Boston, 
and  servile  followers  of  fanaticism  throughout  the 
country.  His  courage  is  now  lauded  to  the  skies 
by  men  who  have  none  of  it  themselves.  This  vir- 
tue, I  admit,  he  has — linked,  however,  with  a  thou- 
sand crimes.  An  iron  will,  with  which  to  accom- 
plish evil  under  the  skillful  guise  of  good,  I  also 
admit  to  be  in  his  possession — rendering  his  influ- 
ence over  the  young  all  the  more  despotic  and  dan- 
gerous. 

Imagine,  if  you  please,  the  bark  on  which  this 
young  man  at  the  bar  and  all  his  hopes  were 
freighted,  laid  alongside  of  the  old  weather-beaten 
and  murderous  man-of-war  whose  character  I 
have  placed  before  you. 

The  one  was  stern  and  bent  upon  a  fatal  voyage. 
Grim-visaged  war,  civil  commotion,  pillage  and 
(ieath,  disunion  and  universal  desolation  thronged 
through  the  mind  of  John  Brown.  To  him  law  was 
nothing,  the  Union  was  nothing,  the  peace  and  wel- 
fare of  the  country  were  nothing,  the  lives  of  the 
citizens  of  Virginia  were  nothing.  Though  a  red 
sea  of  blood  rolled  before  him,  yet  he  lifted  up  his 
hand  and  cried  "Forward !"  Shall  he  now  shrink 
from  his  prominence,  and  attempt  to  shrivel  back 
to  the  grade  of  his  recruits  and  subalterns?  Shall 
he  deny  his  bad  pre-eminence  and  say  that  he  did 
not  incite  the  revolt  which  has  involved  his  fol- 
lowers in  ruin?  Shall  he  stand  before  this  court 
and  before  the  country,  and  deny  that  he  was  the 
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master  spirit,  and  gathered  together  the  young 
men  who  followed  him  to  the  death  in  this  mad  ex- 
pedition ?  No !  his  own  hand  signs  himself  "com- 
mander-in-chief," and  shows  the  proper  distinction 
which  should  be  made  between  himself  and  the 
men  who,  in  an  evil  moment,  obeyed  his  orders. 

Now  turn  to  the  contrast  again  and  behold  the 
prisoner.  Young  and  new  to  the  rough  ways  of 
life,  his  unsandaled  foot  tender  and  unused  to  the 
journey  before  him,  a  waif  on  the  ocean,  at  the 
mercy  of  the  current  which  might  assail  him,  and 
unfortunately  endowed  with  that  fearful  gift 
which  causes  one  to  walk  as  in  a  dream  through  all 
the  vicissitudes  of  a  lifetime;  severed  and  wan- 
dering from  the  sustaining  and  protecting  ties  of 
kindred,  he  gave,  without  knowing  his  destina- 
tion or  purpose,  a  pledge  of  military  obedience  to 
John  Brown,  "commander-in-chief." 

Gentlemen  of  the  jury,  there  is  one  character 
which,  in  the  economy  of  God's  providence,  has 
been  placed  upon  the  earth,  but  perhaps  has  never 
been  fully  drawn,  and  is  most  difficult  to  draw.  It 
is  the  character  of  him  who  glides  down  the  stream 
of  life  in  a  trance,  dreams  as  he  floats  along,  and 
sees  visions  on  either  shore.  Realities  exist  in  this 
world,  no  doubt.  Practical  views  are  certainly  the 
best.  But  that  impalpable,  airy  and  unsubstantial 
creations  of  the  busy  imagination  come  now  and 
then,  and  lure  the  children  of  men  to  chase  the 
"will-o'-the-wisp"  over  the  dangerous  morasses  of 
life,  is  as  true  as  that  we  have  our  allotted  pil- 
grimage of  three-score  years  and  ten.    Who  has 
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not  beheld  the  young  man  of  strict  moral  culture, 
impressed  with  high  principles  of  right,  and  gifted 
with  good  intellect,  start  out  upon  the  dusty  and 
well-beaten  highway  which  millions  have  trod  be- 
fore him,  only  to  turn  aside  at  the  first  inviting 
grove  of  pleasure,  the  first  call  of  some  fanciful 
wood  nymph,  or  to  follow  over  the  falls  of  ruin 
and  death  some  meandering  stream  whose  beauti- 
ful surface  caught  his  eye?  To  such  a  one  right 
and  wrong  are  utter  abstractions,  and  have  no  re- 
lation whatever  to  things  that  exist. 

Give  to  such  a  mind  a  premise,  however  false, 
and  from  it  will  spring  a  castle  in  the  air  with 
proportions  as  true  and  just  as  the  most  faultless 
architecture  ever  framed  by  mathematical  skill. 
Some  lay  the  foundation  of  their  actions  on  the. 
rock  and  are  never  overthrown.  Some  build  upon 
the  shifting  sand,  and  fall  when  the  storm  comes. 
But  in  each  instance  the  building  may  be  the  same 
in  its  symmetry.  So  with  the  deductions  of  the 
mind.  All  depends,  not  upon  the  reasoning,  but 
upon  the  basis  on  which  thought  rests,  and  which 
supports  the  edifice  of  our  conclusions.  The  en- 
thusiast and  visionary  takes  his  standpoint,  and 
fixes  the  premises  of  his  conduct  from  caprice  and 
the  circumstances  which  have  obtained  the  ascend- 
ency over  his  mind.  That  such  has  been  the  char- 
acter and  such  the  conduct  of  the  prisoner,  with- 
out one  spark  of  malignity  of  heart,  or  a  single 
impulse  of  depravity,  all  the  evidence  in  this  case 
clearly  establishes. 

Some  general  ideas  gilded  over  by  the  alluring 
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title  of  freedom  were  held  out  to  him  by  Brown, 
and  formed  the  basis  of  what  seemed  to  him  duty 
and  honor.  If  ever  man  charged  with  crime  was 
lifted  up  by  the  evidence  of  his  case  above  the 
ignoble  traits  of  the  ordinary  felon,  the  prisoner 
is  thus  distinguished.  Instead  of  the  eager  and 
willing  bandit  anxious  to  join  a  hoary  leader  bent 
on  mischief — instead  of  the  outlaw  in  mind  and 
character  gloomily  and  fiercely  pondering  revenge 
against  his  fellowmen  for  fancied  or  real  injuries 
— we  see  from  the  evidence  a  kind  though  way- 
ward heart,  a  cheerful,  obliging,  though  visionary 
mind.  With  children  everywhere  he  has  been  a 
favorite;  and  since  little  children  crept  upon  the 
knee  of  the  Savior  eighteen  hundred  years  ago, 
they  have  been  the  most  infallible  judges  of  a  gen- 
tle and  affectionate  heart.  Amiability  and  sweet- 
ness of  temper  he  has  carried  with  him  through 
the  world ;  and  he  brings  that  trait  now  before  you 
to  show  that  strong  inducements  and  powerful 
incentives  must  have  been  brought  to  bear  in  order 
to  engage  him  in  an  enterprise  so  desperate  as 
that  for  which  his  life  is  now  so  sadly  imperiled. 
What  motives  controlled  him  to  this  action?  A 
crime  without  a  motive  cannot  exist.  Was  it  a 
motive  of  bloodshed?  His  character  forbids  the 
thought.  Was  it  the  motive  of  disloyalty  to  a  gov- 
ernment cemented  by  the  blood  of  his  ancestors, 
and  defended  by  all  who  are  near  to  him  by  ties  of 
kindred?  Not  a  syllable  of  proof  warrants  such 
a  conclusion.  Was  his  motive  robbery  or  unholy 
gain?   Other  fields  are  more  inviting  to  the  land 
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pirate ;  but  the  thought  of  plunder  never  crossed  a 
mind  like  his.  One  answer,  and  one  alone,  is  to  be 
given  to  all  these  questions.  John  Brown  was  the 
despotic  leader  and  John  E.  Cook  was  an  ill-fated 
follower  of  an  enterprise  whose  horror  he  now 
realizes  and  deplores.  I  defy  the  man,  here,  or 
elsewhere,  who  has  ever  known  John  E.  Cook,  who 
has  ever  looked  once  fully  into  his  face  and  learned 
anything  of  his  history,  to  lay  his  hand  on  his 
heart  and  say  that  he  believes  him  guilty  of  the 
origin  or  the  results  of  the  outbreak  at  Harper's 
Ferry. 

Here,  then,  are  the  two  characters  whom  you 
are  thinking  to  punish  alike.  Can  it  be  that  a 
jury  of  Christian  men  will  find  no  discrimination 
should  be  made  between  them?  Are  the  tempter 
and  the  tempted  the  same  in  your  eyes?  Is  the  be- 
guiled youth  to  die  the  same  as  the  old  offender 
who  has  pondered  his  crimes  for  thirty  years?  Are 
there  no  grades  in  your  estimation  of  guilt?  Is 
each  one,  without  respect  to  age  or  circumstance, 
to  be  beaten  with  the  same  number  of  stripes? 
Such  is  not  the  law,  human  or  divine.  We  are  all 
to  be  rewarded  according  to  our  works,  whether  in 
punishment  for  evil,  or  blessings  for  good  that  we 
have  done.  You  are  here  to  do  justice,  and  if  jus- 
tice requires  the  same  fate  to  befall  Cook  that 
befalls  Brown,  I  know  nothing  of  her  rules,  and  do 
not  care  to  learn.  They  are  as  widely  asunder  in 
all  that  constitutes  guilt  as  the  poles  of  the  earth, 
and  should  be  dealt  with  accordingly.  It  is  in  your 
power  to  do  so,  and  by  the  principles  by  which 
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you  yourselves  are  willing  to  be  judged  hereafter, 
I  implore  you  to  do  it ! 

Come  with  me,  however,  gentlemen,  and  let  us 
approach  the  spot  where  the  tragedy  of  the  17th 
of  October  occurred,  and  analyze  the  conduct  of 
the  prisoner  there.  It  is  not  true  that  he  came  as 
a  citizen  to  your  State  and  gained  a  home  in  your 
midst  to  betray  you.  He  was  ordered  to  take  his 
position  at  Harper's  Ferry  in  advance  of  his  party 
for  the  sole  purpose  of  ascertaining  whether  Col- 
onel Forbes,  of  New  York,  had  divulged  the  plan. 
This  order  came  from  John  Brown,  the  "com- 
mander-in-chief," and  was  doubtless  a  matter  of 
as  much  interest  to  others  of  prominent  station 
as  to  himself.  Cook  simply  obeyed — no  more. 
There  is  not  a  particle  of  evidence  that  he  tam- 
pered with  your  slaves  during  his  temporary  resi- 
dence. On  the  contrary,  it  is  admitted  on  all  hands 
that  he  did  not.  His  position  there  is  well  defined. 
Nor  was  he  from  under  the  cold,  stern  eye  of  his 
leader,  from  the  top  of  the  mountain  his  chief 
looked  down  upon  him,  and  held  him  as  within  a 
charmed  circle.  Would  Cook  have  lived  a  day  had 
he  tried  to  break  the  meshes  which  environed 
him? 

Happy  the  hour  in  which  he  had  made  the  at- 
tempt even  had  he  perished;  but,  in  fixing  the 
measure  of  his  guilt,  the  circumstances  by  which 
he  was  surrounded  must  all  be  weighed.  At  every 
step  we  see  him  as  the  instrument  in  the  hands  of 
other  men,  and  not  as  originating  or  advising  any- 
thing. 
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His  conduct  toward  that  elegant  and  excellent 
gentlemen,  Colonel  Washington,  is  matter  of  sore 
regret  to  his  friends,  and  also  to  himself.  It  is  the 
one  act  most  difficult  of  all  others  to  reconcile  with 
the  well-known  character  of  the  man.  But  even 
there  his  offense  is  palliated  by  the  dictatorship 
which  governed  him.  At  the  first  glance  we  see 
a  high-toned  gentleman's  hospitality  abused.  This 
has  been  used  to  aggravate  his  acknowledged  of- 
fenses. But  the  truth  is,  that  when  Cook  first 
visited  Colonel  Washington's  house  and  received 
from  him  various  acts  of  kindness,  the  thought 
that  soon  he  was  to  be  ordered  back  over  that 
threshhold  in  a  hostile  manner  had  never  entered 
his  brain.  The  act  was  not  Cook's,  but  Brown's. 
The  mere  soldier  is  never  punished  for  outrages  of 
his  commander.  And  when  you  allow  that  the 
prisoner's  great  error  was  the  enlistment  under 
the  leadership  of  Brown  in  the  first  place,  then 
you  must  admit  that  everything  else  has  followed 
in  logical  sequence.  Obedience  and  fidelity  to  a 
leader  in  a  false  and  pernicious  cause  are  entitled 
to  offset,  in  some  measure  at  least,  the  evil  that 
has  flown  from  them. 

•  But  the  prisoner  took  certain  weapons  hallowed 
by  great  and  sacred  associations  from  the  posses- 
sion of  Colonel  Washington.  Ah!  in  this  he  is 
once  more  consistent  with  the  visionary  and 
dreamy  cast  of  his  mind.  The  act  was  not  plun- 
der, for  he  pledged  their  safe  return  to  their 
owner,  and  has  faithfully  kept  that  pledge  to  the 
full  extent  of  his  power.    But  his  wayward  fancy 
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was  caught  with  the  idea  that  a  spell  of  enchant- 
ment hung  around  them,  and  that,  like  the  relics 
of  a  saint,  they  would  bless  and  prosper  any  cause 
in  which  they  were  invoked.  The  sword  of  Fred- 
erick the  Great  and  the  pistols  of  Lafayette  linked 
to  the  name  and  family  of  Washington!  With 
what  a  charm  such  associations  would  strike  the 
poetic  temperament  of  a  young  enthusiast  em- 
barked in  an  enterprise  presenting  to  his  perverted 
imagination  the  incentive  of  danger  and  glory; 
and  if  a  new  order  of  things  was  to  be  inaugurated, 
and  storm  and  revolution  were  to  shake  the  coun- 
try and  the  world,  like  the  heart  of  the  Bruce,  or 
the  eagles  of  Napoleon,  these  warlike  incentives 
of  heroes  were  to  fascinate  and  allure  followers, 
and  hallow  the  battles  in  which  they  were  lifted. 
The  mind  of  the  prisoner  is  fully  capable  of  dream- 
ing such  dreams,  and  nursing  such  visions. 

But  it  has  been  said  that  Cook  left  the  scene  at 
Harper's  Ferry  at  an  early  hour  to  avoid  the  dan- 
ger of  the  occasion,  and  thus  broke  faith  with  his 
comrades  in  wrong.  Even  this  is  wholly  untrue. 
Again  we  find  the  faithful,  obedient  subaltern  car- 
rying out  the  orders  of  his  chief,  and  when  he  had 
crossed  the  river  and  fulfilled  the  commands  of 
Brown,  he  did  what  Brown's  own  son  would  not 
do — by  returning  and  exposing  himself  to  the  fire 
of  the  soldiers  and  citizens  for  the  relief  of  Brown 
and  his  party.  We  see  much,  alas!  too  much,  to 
condemn  in  his  conduct,  but  nothing  to  despise; 
we  look  in  vain  for  an  act  that  belongs  to  a  base  or 
malignant  nature.    Let  the  hand  of  chastisement 
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fall  gently  on  the  errors  of  such  as  he,  and  reserve 
your  heavy  blows  for  such  as  commit  crime  from 
motives  of  depravity. 

Up  to  this  point  I  have  followed  the  prisoner 
and  traced  his  immediate  connection  with  this  sad 
affair.  You  have  everthing  before  you.  You  have 
heard  his  own  account  of  his  strange  and  infatu- 
ated wanderings  up  and  down  the  earth  with  John 
Brown  and  his  coadjutors;  how  like  a  fiction  it  all 
seems,  and  yet  how  lamentably  true;  how  unreal 
to  minds  like  ours ;  how  like  the  fever  dream  of  a 
mind  warped  and  disordered  to  the  borders  of  in- 
sanity does  the  part  which  the  prisoner  has  played 
seem  to  every  practical  judgment!  Is  there  noth- 
ing in  it  all  that  affords  you  the  dearest  privilege 
which  man  has  on  earth — the  privilege  of  being 
merciful  ?  Why,  the  very  thief  on  the  cross,  for  a 
single  moment's  repentance  over  his  crimes,  re- 
ceived absolute  forgiveness,  and  was  rewarded 
with  paradise. 

But,  gentlemen,  in  estimating  the  magnitude  of 
this  young  man's  guilt,  there  is  one  fact  which  is 
proven  in  his  behalf  by  the  current  history  of  the 
day  which  you  can  not  fail  to  consider.  Shall  John 
E.  Cook  perish,  and  the  real  criminals  who  for 
twenty  years  have  taught  the  principles  on  which 
he  acted  hear  no  voice  from  this  spot?  Shall  no 
mark  be  placed  on  them?  Shall  this  occasion  pass 
away,  and  the  prime  felons  who  attacked  your  soil 
and  murdered  your  citizens  at  Harper's  Ferry  es- 
cape? The  indictment  before  us  says  that  the  pris- 
oner was  "seduced  by  the  false  and  malignant 
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counsels  of  other  traitorous  persons."  Never  was 
a  sentence  written  more  just  and  true.  "False  and 
malignant  counsels"  have  been  dropping  for  years, 
as  deadly  and  blighting  as  the  poison  of  the  Bohun 
Upas  tree,  from  the  tongues  of  evil  and  traitorous 
persons  in  that  section  of  the  Union  to  which  the 
prisoner  belongs.  They  have  seduced  not  only  his 
mind,  but  many  others,  to  regard  the  crime  at 
Harper's  Ferry  as  no  crime,  your  rights  as  un- 
mitigated wrongs,  and  the  Constitution  of  the 
country  as  a  league  with  hell  and  a  covenant  with 
death.  On  the  skirts  of  the  leaders  of  abolition 
fanaticism  in  the  North  is  every  drop  of  blood  shed 
in  the  conflict  at  Harper's  Ferry;  on  their  souls 
rests  the  crime  of  murder  for  every  life  there  lost ; 
and  all  the  waters  of  the  ocean  could  not  wash  the 
stains  of  slaughter  from  their  treacherous  and 
guilty  hands. 

A  noted  Boston  abolitionist  (Wendell  Phillips), 
a  few  days  ago,  at  Brooklyn,  New  York,  in  the 
presence  of  thousands,  speaking  of  this  tragic  oc- 
currence, said:  "It  is  the  natural  result  of  anti- 
slavery  teaching.  For  one,  I  accept  it.  I  expected 
it."  I,  too,  accept  it  in  the  same  light,  and  so  will 
the  country.  Those  who  taught,  and  not  those  who 
believed  and  acted,  are  the  men  of  crime  in  the 
flight  of  God.  And  to  guard  other  young  men,  so 
far  as  in  my  power,  from  the  fatal  snare  which 
has  been  tightened  around  the  hopes  and  destiny 
of  John  E.  Cook,  and  to  show  who  are  fully  re- 
sponsible for  his  conduct,  I  intend  to  link  with  this 
trial  the  names  of  wiser  and  older  men  than  he; 
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and,  if  he  is  to  be  punished  and  consigned  to  a 
wretched  doom,  they  shall  stand  beside  him  in  the 
public  stocks;  they  shall  be  pilloried  forever  in 
public  shame  as  the  evil  and  traitorous  persons 
who  seduced  him  to  his  ruin  by  their  "false  and 
malignant  counsels." 

The  chief  of  these  men,  the  leader  of  a  great 
party,  a  Senator  of  long  standing,  has  announced 
to  the  country  that  there  is  a  higher  law  than  the 
Constitution,  which  guarantees  to  each  man  the 
full  exercise  of  his  own  inclination.  The  prisoner 
before  you  has  simply  acted  on  the  law  of  Wm.  H. 
Seward,  and  not  the  law  of  his  fathers.  He  has 
followed  the  Mahomet  of  an  incendiary  faith. 
Come  forth,  ye  sages  of  abolitionism,  who  now 
cower  and  skulk  under  hasty  denials  of  your  com- 
plicity with  the  bloody  result  of  your  wicked  and 
unholy  doctrines,  and  take  your  places  on  the  wit- 
ness stand.  Tell  the  world  why  this  thing  has 
happened.  Tell  this  jury  why  they  are  trying  John 
E.  Cook  for  his  life.  You  advised  his  conduct  and 
taught  him  that  he  was  doing  right.  You  taught 
him  a  higher  law  and  then  pointed  out  to  him  the 
field  of  action.  Lret  facts  be  submitted.  Mr.  Se- 
ward, in  speaking  of  slavery,  says:  "It  can  and 
must  be  abolished,  and  you  and  I  must  do  it."  What 
worse  did  the  prisoner  attempt? 

Again,  he  said,  upon  this  same  subject:  "Cir- 
cumstances determine  possibilities";  and  doubt- 
less the  circumstances  with  which  John  Brown 
had  connected  his  plans  made  them  possible  in  his 
estimation,  for  it  is  in  evidence  before  the  coun- 
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try,  unimpeached  and  uncontradicted,  that  the 
great  Senator  of  New  York  had  the  whole  matter 
submitted  to  him,  and  only  whispered  back,  in  re- 
sponse, that  he  had  better  not  been  told.  He  has 
boldly  announced  an  irrepressible  conflict  between 
the  free  and  slave  States  of  this  Union.  These 
seditious  phrases,  "higher  law"  and  "irrepress- 
ible conflict,"  warrant  and  invite  the  construction 
which  the  prisoner  and  his  young,  deluded  com- 
panions placed  upon  them.  Yet  they  are  either  in 
chains,  with  the  frightful  gibbet  in  full  view,  or 
sleep  in  dishonored  graves,  while  the  apostle  and 
master  spirit  of  insurrection  is  loaded  with  honors 
and  fares  sumptuously  every  day.  Such  is  poor, 
short-handed  justice  in  this  world. 

An  old  man,  and  for  long  years  a  member  of  the 
national  congress  from  Ohio,  next  shall  testify  here 
before  you  that  he  taught  the  prisoner  the  terrible 
error  which  now  involves  his  life.  Servile  insur- 
rections have  forever  been  on  the  tongue  and  lips 
of  Joshua  R.  Giddings.  He  says  that  when  the 
contest  shall  come,  when  the  thunder  shall  roll  and 
the  lightning  flash,  and  when  the  slaves  shall 
rise  in  the  South,  in  imitation  of  the  horrid  scenes 
of  the  West  Indies,  when  the  southern  man  shall 
turn  pale  and  tremble,  when  your  dwellings  shall 
smoke  vdth  the  torch  of  the  incendiary,  and  dis- 
may sit  on  each  countenance,  he  will  hail  it  as  the 
approaching  dawn  of  that  political  and  moral  mil- 
lennium which  he  is  well  assured  will  come  upon 
the  world.  The  atrocity  of  these  sentiments  chills 
the  blood  of  honest  patriots,  and  no  part  of  the 
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prisoner's  conduct  equals  their  bloody  import. 
Shall  the  old  leader  escape  and  the  young  follower 
die?  Shall  the  teacher,  whose  doctrines  told  the 
prisoner  that  what  he  did  was  right,  go  unscathed 
of  the  lightning  which  he  has  unchained?  If  so, 
Justice  has  fled  from  her  temples  on  earth,  and 
awaits  us  only  on  high  to  measure  out  what  is 
right  between  man  and  man. 

The  men  who  have  misled  this  boy  to  his  ruin 
shall  here  receive  my  maledictions.  They  shrink 
from  him  now  in  the  hour  of  his  calamity.  They 
lift  up  their  hands  and  say,  Avaunt !  to  the  bloody 
specter  which  their  infernal  orgies  have  sum- 
moned up.  You  hear  them  all  over  the  land  ejacu- 
lating through  false,  pale,  coward  lips,  "Thou 
canst  not  say  I  did  it,"  when  their  hands  are  reek- 
ing with  all  the  blood  that  has  been  shed  and  which 
yet  awaits  the  extreme  penalty  of  the  law.  False, 
fleeting,  perjured  traitors,  false  to  those  who  have 
acted  upon  your  principles,  false  to  friends  as 
well  as  country,  and  perjured  before  the  Constitu- 
tion of  the  Republic — ministers  who  profess  to  be 
of  God  who  told  this  boy  here  to  carry  a  Sharp's 
rifle  to  Kansas  instead  of  his  mother's  Bible — shall 
this  jury,  this  court,  and  this  country  forget  their 
guilt  and  their  infamy  because  a  victim  to  their 
precepts  is  yielding  up  his  life  before  you?  May 
God  forget  me  if  I  here,  in  the  presence  of  this 
pale  face,  forget  to  denounce  with  the  withering, 
blighting,  blasting  power  of  majestic  truth,  the 
tall  and  stately  criminals  of  the  Northern  States 
of  this  Union. 
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The  visionary  mind  of  the  prisoner  heard  from 
a  member  of  congress  from  Massachusetts  that  a 
new  constitution,  a  new  Bible,  and  a  new  God  were 
to  be  inaugurated  and  to  possess  the  country.  They 
were  to  be  netv,  because  they  were  to  be  anti- 
slavery,  for  the  old  constitution,  and  the  old  Bible, 
and  the  God  of  our  fathers,  the  ancient  Lord  God  of 
Israel,  the  same  yesterday,  to-day  and  forever, 
were  not  on  the  side  of  abolitionism.  Is  there  no 
mitigation  for  his  doom  in  the  fact  that  he  took 
his  life  in  his  hand,  and  aimed  at  that  which  a 
coward  taught  him,  but  dared  not  himself  attempt. 

Base,  pusillanimous  demagogues  have  led  the 
prisoner  to  the  bar,  but  while  he  suffers — if  suf- 
fer he  must — they,  too,  shall  have  their  recreant 
limbs  broken  on  the  wheel.  I  will  not  leave  the  soil 
of  Virginia,  I  will  not  let  this  awful  occasion  pass 
into  history,  without  giving  a  voice  and  an  utter- 
ance to  its  true  purport  and  meaning,  without 
heaping  upon  its  authors  the  load  of  execration 
which  they  are  to  bear  henceforth  and  forever. 

Day  after  day  and  year  after  year  has  the  bale- 
ful simoon  of  revolution,  anarchy,  discord,  hostil- 
ity to  the  South  and  her  institutions  swept  over 
that  section  of  the  country  in  which  the  lot  of  the 
prisoner  has  been  cast.  That  he  has  been  poisoned 
by  its  breath  should  not  cut  him  off  from  human 
sympathy;  rather  should  it  render  every  heart 
clement  toward  him.  He  never  sought  place  or 
station,  but  sought  merely  to  develop  those  doc- 
trines which  evil  and  traitorous  persons  had 
caused  him  to  believe  were  true.    Ministers,  edi- 
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tors,  and  politicians — Beecher,  Parker,  Seward, 
Giddings,  Sumner,  Hale,  and  a  host  of  lesser  lights 
of  each  class — who  in  this  courtroom,  who  in  this 
vast  country,  who  in  the  wide  world  who  shall  read 
this  trial,  believes  them  not  guilty  as  charged  in 
the  indictment  in  all  the  counts  to  a  deeper  and  far 
more  fearful  extent  than  John  E.  Cook? 

Midnight  gloom  is  not  more  somber  in  contrast 
with  the  blazing  light  of  the  meridian  sun  than  is 
the  guilt  of  such  men  in  comparison  with  that 
which  overwhelms  the  prisoner.  They  put  in 
motion  the  maelstrom  which  has  engulfed  him. 
They  started  the  torrent  which  has  borne  him  over 
the  precipice.  They  called  forth  from  the  cav- 
erns the  tempest  which  wrecked  him  on  a  sunken 
reef.  Before  God,  and  in  the  light  of  eternal  truth, 
the  disaster  at  Harper's  Ferry  is  their  act,  and 
not  his.  May  the  ghost  of  each  victim  to  their 
doctrines  of  disunion  and  abomination  sit  heavy 
on  their  guilty  souls !  May  the  fate  of  the  prisoner, 
whatever  it  may  be,  disturb  their  slumbers  and 
paralyze  their  arms  when  they  are  again  raised 
against  the  peace  of  the  country  and  the  lives  of 
its  citizens! 

I  know  by  the  gleam  of  each  eye  into  which  I 
look  in  this  jury  box,  that  if  these  men  could 
change  places  with  young  Cook,  you  would  gladly 
say  to  him,  "Go,  erring  and  repentant  youth,  our 
vengeance  shall  fall  on  those  who  paid  their  money, 
urged  on  the  attack,  and  guided  the  blow."  Let 
me  appeal  to  you,  gentlemen  of  the  jury,  in  the 
name  of  eternal  truth  and  everlasting  right,  is 
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nothing  to  be  forgiven  to  youth,  to  inexperience,  to 
a  gentle,  kind  heart,  to  a  wayward  and  peculiar 
though  not  vicious  character,  strangely  apt  to  be 
led  by  present  influences  ?  I  have  shown  you  what 
those  influences,  generally  and  specially,  have  been 
over  the  mind  of  the  prisoner.  I  have  shown  you 
the  malign  influence  of  his  direct  leader.  I  have 
shown  you,  also,  the  "false  and  malignant  coun- 
sels" in  behalf  of  this  sad  enterprise,  emanating 
from  those  in  place,  power  and  position.  It  might 
have  been  your  prodigal  son  borne  away  and  se- 
duced by  such  counsels,  as  well  as  my  young  client. 
Do  with  him  as  you  would  have  your  own  child 
dealt  by  under  like  circumstances.  He  has  been 
stolen  from  the  principles  of  his  ancestors  and  be- 
trayed from  the  teachings  of  his  kindred.  If  he 
was  your  own  handsome  child,  repentant  and  con- 
fessing his  wrong  to  his  country,  what  would  you 
wish  a  jury  of  strangers  to  do?  That  do  your- 
selves. By  that  rule  guide  your  verdict;  and  the 
poor  boon  of  mercy  will  not  be  cut  off  from  him. 
He  thought  the  country  was  about  to  be  convulsed ; 
that  the  slave  was  pining  for  an  opportunity  to  rise 
against  his  master;  that  two-thirds  of  the  labor- 
ing population  of  the  country,  North  and  South, 
would  flock  to  the  standard  of  revolt ;  that  a  single 
day  would  bring  ten,  fifty — yea,  a  hundred  thou- 
sand men — to  arms  in  behalf  of  the  insurrection  of 
the  slaves.  This  is  in  evidence.  Who  are  respon- 
sible for  such  terribly  false  views,  and  what  kind 
of  a  visionary  and  dreaming  mind  is  that  which 
has  so  fatally  entertained  them? 
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That  the  prisoner's  mind  is  pliant  to  the  im- 
pressions, whether  for  good  or  for  evil,  by  which 
it  is  surrounded,  let  his  first  interview  in  his 
prison  with  Governor  Willard,  in  the  presence  of 
your  Senator,  Colonel  Mason,  bear  witness.  His 
error  was  placed  before  him.  His  wrong  to  his 
family  and  his  country  was  drawn  by  a  patriotic, 
and,  at  the  same  time,  an  affectionate  hand.  His 
natural  being  at  once  asserted  its  sway.  The  influ- 
ence of  good,  and  not  of  evil,  once  more  controlled 
him  as  in  the  days  of  his  childhood ;  and  now  here 
before  you  he  has  the  merit  at  least  of  a  loyal  citi- 
zen, making  all  the  atonement  in  his  power  for  the 
wrong  which  he  has  committed.  That  he  has  told 
strictly  the  truth  in  his  statement  is  proven  by 
every  word  of  evidence  in  this  cause. 

Gentlemen,  you  have  this  case.  I  surrender  into 
your  hands  the  issues  of  life  and  death.  As  long 
as  you  live,  a  more  important  case  than  this  you 
will  never  be  called  to  try.  Consider  it,  therefore, 
well  in  all  its  bearings.  I  have  tried  to  show  you 
those  facts  which  go  to  palliate  the  conduct  of  the 
prisoner.  Shall  I  go  home  and  say  that  in  justice 
you  remembered  not  mercy  to  him  ?  Leave  the  door 
of  clemency  open;  do  not  shut  it  by  a  wholesale 
conviction.  Remember  that  life  is  an  awful  and  a 
sacred  thing;  remember  that  death  is  terrible — 
terrible  at  any  time,  and  in  any  form. 

Come  to  the  bridal  chamber,  Death! 

Come  when  the  mother  feels 
For  the  first  time,  her  first-bom's  breath; 

Come  when  the  blessed  seals 
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That  close  the  pestilence  are  broke, 
And  crowded  cities  wail  its  stroke; 
Come  in  consumption's  ghastly  form, 
The  earthquake's  shock,  the  ocean's  storm; 
Come  when  the  heart  beats  high  and  warm 

With  banquet,  song,  and  dance,  and  wine, 
And  thou  art  terrible.   The  groan, 
The  knell,  the  pall,  the  bier. 
And  all  we  know,  or  dream,  or  fear 

Of  agony,  are  thine. 

But  when  to  the  frightful  mien  of  the  grim  mon- 
ster, when  to  the  chill  visage  of  the  spirit  of  the 
glass  and  scythe,  is  added  the  hated,  dreaded  spec- 
tor  of  the  gibbet,  we  turn  shuddering  from  the  accu- 
mulated horror.  God  spare  this  boy,  and  those  who 
love  him,  from  such  a  scene  of  woe. 

I  part  from  you  now,  and  most  likely  forever. 
When  we  next  meet — when  I  next  look  upon  your 
faces  and  you  on  mine — it  will  be  in  that  land  and 
before  that  tribunal  where  the  only  plea  that  will 
save  you  or  me  from  a  worse  fate  than  awaits  the 
prisoner,  will  be  mercy.  Charity  is  the  paramount 
virtue ;  all  else  is  as  sounding  brass  and  a  tinkling 
cymbal.  Charity  suffereth  long,  and  is  kind.  For- 
bid it  not  to  come  into  your  deliberation;  and, 
when  your  last  hour  comes,  the  memory  that  you 
allowed  it  to  plead  for  your  erring  brother,  John 
E.  Cook,  will  brighten  your  passage  over  the  dark 
river,  and  rise  by  your  side  as  an  interceding 
angel  in  that  day  when  your  trial  as  well  as  his 
shall  be  determined  by  a  just  but  merciful  God. 

I  thank  the  court,  and  you,  gentlemen,  for  your 
patient  kindness,  and  I  am  done. 
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The  jury  found  the  defendant  guilty  of  murder  but  ac- 
quitted him  of  treason. 

An  acquittal  of  the  charge  of  treason  made  it  possible 
for  the  Governor  to  exercise  the  pardoning  power,  and  he 
was  strongly  urged  to  extend  clemency  to  the  prisoner. 

He  declined,  however,  to  intervene,  and  a  few  weeks 
later  the  sentence  pronounced  by  the  court  was  carried 
out  and  John  E.  Cook  was  executed. 
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THE  trial  of  Pasach  N.  Rubenstein,  charged 
with  the  murder  of  Sarah  Alexander,  began 
at  the  King's  County  courthouse  at  Brook- 
lyn, N.  Y.,  Jan.  31,  1876,  Hon.  Calvin  E.  Pratt, 
Justice  of  the  Supreme  Court,  presiding. 

District  Attorney  Winchester  Britton  and  his 
assistant,  Henry  Snell,  appeared  for  the  People. 
Messrs.  William  A.  Beach  and  John  0.  Mott  rep- 
resented the  defendant. 

Sarah  Alexander  was  murdered  in  a  lonely  field 
near  Brooklyn  on  the  evening  of  Sunday,  Dec.  12, 
1875.  Suspicion  fell  on  Rubenstein,  an  acquain- 
tance and  cousin  of  the  girl.  Both  were  members 
of  the  Jewish  race. 

Rubenstein  was  arrested  on  Wednesday,  Dec. 
15,  and  within  little  more  than  a  month  his  trial 
for  life  had  begun.  The  evidence  against  him  was 
entirely  circumstantial.  The  defense  endeavored 
to  establish  an  alibi  and  the  previous  good  char- 
acter of  the  prisoner.  Twelve  witnesses  testified 
to  the  alibi. 

Solomon  Kramer,  a  witness  for  the  People,  tes- 
tified on  the  direct  examination  that  he  saw  the 
defendant  and  Sarah  Alexander  together  on  the 
afternoon  of  the  homicide,  that  shortly  afterwards 
he  heard  her  voice  and  saw  Rubenstein  leave  the 
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place  where  two  days  later  the  body  of  the  mur- 
dered girl  was  found.  As  the  result  of  a  search- 
ing cross-examination  of  this  witness  by  Mr. 
Beach,  however,  the  evidence  of  Kramer  began  to 
be  questioned  and  the  District  Attorney  himself 
was  soon  convinced  that  the  witness  was  perjured. 
He  argued  in  his  summing  up,  however,  that  other 
undisputed  circumstances  in  the  case  demon- 
strated the  guilt  of  the  accused  beyond  doubt; 
while  counsel  for  the  accused  insisted  that  not 
one  of  the  proven  facts  was  inconsistent  with  his 
innocence. 

The  summing  up  for  the  defense  was  made  by 
Mr.  Beach. 

When  the  history  of  American  Jurisprudence  is 
written  and  the  story  eventually  told  of  the  devel- 
opment of  the  laws  and  institutions  of  our  Repub- 
lic, if  the  foremost  advocates  of  the  Nation's  bar 
are  marked  on  that  scroll  of  fame,  not  the  least  one 
written  there  will  be  the  name  of  William  A.  Beach. 


Mr.  Beach*s  Argument  for  the  Defense 

TO  one  unfamiliar  with  the  habits  and  modes 
of  civilization  and  law,  a  scene  like  this  would 
be  full  of  wonder.  Twelve  men  gathered  to  pass 
upon  the  question  of  the  life  or  death  of  a  fellow 
man !  All  this  machinery  of  justice  addressing  its 
words  and  its  power  to  the  human  mind,  to  lead  it 
to  that  irrevocable  judgment  that  may  send  a 
human  being  to  death!    Intelligent  men  acting 
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under  a  responsibility  like  this  are  naturally  led 
to  inquire  into  their  authority — by  what  right  they 
sit  in  such  solemn  judgment,  the  issues  of  which 
are  beyond  their  control  or  imagination.  When 
we  think  of  the  wonderful  mystery  which  sur- 
rounds our  life,  of  its  origin,  its  destiny,  of  the 
wondrous  capacities  with  which  the  human  soul  is 
endowed,  how  it  revels  and  rejoices  in  the  strength 
and  exercise  of  these  capacities ;  when  we  ponder 
these  things  and  anticipate  the  destiny  of  the  spirit 
within  us,  we  are  led  to  pause  before  we  demand 
the  sacrifice  of  human  life. 

We  must  punish  crime.  Sad  enough  it  is  that 
in  this  world  of  ours,  with  all  the  inducements 
leading  us  to  a  higher  life  and  to  elevate  our  aspira- 
tions— sad  enough  it  is  that  society  is  devastated 
with  the  crimes  of  men — that  the  loveliest  scenes 
of  earth  are  all  scarred  and  marred  by  the  vices  of 
those  for  whose  enjoyment  they  were  created.  To 
protect  them,  to  protect  us — to  preserve,  so  far  as 
we  may,  the  fair  fabric  of  society — to  protect  us 
in  our  homes,  in  our  daily  walks,  it  is  essential 
that  we  should  punish  crime.  I  am  here,  not  to 
protect  or  advocate  the  guilty;  my  office  is  to  aid 
this  jury,  if  I  can,  to  a  clear  comprehension  and 
judicious  determination  of  the  question  whether 
there  is  guilt  on  the  part  of  the  client  I  represent. 
When  the  question  is  presented  to  twelve  intelli- 
gent men  whether  they  shall  send  a  fellow  man  to 
the  ignominious  death  of  the  gallows — when  they 
are  asked  to  lay — I  had  almost  said  sacreligious — 
hands  upon  the  source  of  human  life,  then  the 
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question  of  punishment  and  guilt — ^the  issue  upon 
which  that  life  is  to  turn — assumes  a  gravity  and 
consequence  which  impresses  every  actor  in  the 
solemn  trial  with  a  sense  of  profound  responsi- 
bility. 

My  learned  friend,  the  district  attorney,  thinks 
that  your  responsibility  is  divided ;  he  thinks  that 
all  of  us  who  are  engaged,  share  that  responsibil- 
ity. Gentlemen,  we  must  delude  ourselves  with  no 
such  idea.  This  jury  has  been  selected,  with  a  view 
to  secure  the  best  intelligence  and,  so  far  as  we 
could  judge,  the  highest  conscientiousness  to  be 
drawn  from  the  panel ;  because  we  knew  that  upon 
the  clearness  of  your  judgment  and  the  soundness 
of  your  intelligence  depended  the  life  of  the  man 
we  are  assigned  to  defend.  We  knew  that  you  had 
been  assailed  with  the  prejudices  of  the  public 
press — we  knew  that  distorted  and  unfavorable 
accounts  of  this  transaction  had  been  circulated 
widely  through  the  community — we  knew  that  this 
man  was  the  frail  and  dying  member  of  a  despised 
race,  persecuted  for  ages,  and  yet  amid  all  degra- 
dation and  persecution  clinging  to  their  faith  with 
a  tenacity  that  speaks  for  the  holiness  of  their 
convictions;  we  knew,  because  you  told  us,  that 
you  had  formed  impressions  unfavorable  to  this 
defense,  and  yet  we  thought  that  by  study  of  the 
principles  of  law  by  which  you  were  to  be  guided 
— animated  by  that  intrinsic  sense  of  justice  which, 
when  the  human  heart  is  properly  addressed,  is 
always  touched  and  active — we  thought  we  could 
safely  trust  to  you,  under  all  these  adverse  cir- 
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cumstances,  for  a  fair  and  deliberate  consider- 
ation of  the  evidence,  and  a  just  disposition  of  the 
fate  of  this  defendant.    We  think  so  still. 

But  I  recur  again  to  the  question,  gentlemen, 
by  what  authority  do  you  sit  here  to  dispense  this 
ultimate  and  supreme  justice  which  shall  return  a 
human  life  to  its  natural  associations  with  kin- 
dred and  home,  or  shall  send  it  prematurely  to  its 
final  account  ?  Obviously  it  is  alone  by  the  law  of 
society — by  the  law  this  court  administers — ^which 
it  represents — by  those  rules  which  the  experience 
and  wisdom  of  the  past  have  gathered  as  the  surest 
safeguards  for  truth  and  justice.  The  responsibil- 
ity which  is  assumed  in  your  action,  can  only  be 
fairly  met  and  discharged  by  an  adherence  to 
those  principles  thus  established.  In  so  much  as 
We  feel  the  weight  of  the  duty  incumbent  upon  us, 
in  just  so  much  will  we,  so  far  as  God  gives  us 
strength,  squarely  adhere  to  those  principles  and 
elementary  legal  rules  bequeathed  to  us  by  the  past. 

His  Honor  has,  of  course,  a  grave  responsibility. 
He  is  to  settle  principles  of  law.  The  counsel — the 
learned  district  attorney  and  ourselves — are  faith- 
fully to  discharge  our  official  and  professional  duty 
to  the  public  and  this  defendant;  but  the  sole  re- 
sponsibility of  the  verdict  that  settles  the  earthly 
destiny  of  this  defendant  rests  on  you.  The  dis- 
trict attorney  advances  the  idea  of  a  divided  re- 
sponsibility, with  the  view  of  lessening  the  solem- 
nity of  your  office.  But  the  law  being  properly 
charged  by  the  court,  the  question  of  fact  belongs 
to  this  jury,  and  your  judgment  is  as  irrevocable 
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and  final  as  the  decrees  of  the  Almighty ;  there  is 
no  power  to  reverse  it.  There  is  no  human  soul 
responsible  for  it  but  you.  Gentlemen,  it  is  cus- 
tomary to  enlarge  upon  this  idea  of  responsibility. 
I  shall  not  imitate  the  practice.  Choosing  you  as 
we  have — trusting  in  you  as  we  do — I  have  but  to 
suggest  these  thoughts,  hoping  to  excite  your  own 
reflections.  I  am  quite  content  to  leave  you  to  their 
influence.  Notwithstanding  the  apparent  indiffer- 
ence and  occasional  hilarity  with  which  this  scene 
of  trial  for  human  life  has  been  varied,  I  hesitate 
and  shrink  before  my  own  modified  responsibility. 
I  do  not  expect  to  exert  a  decisive  influence  over 
your  deliberations.  Too  often  a  standard  of  intel- 
lect and  morality  is  gathered  into  the  jury  box, 
over  which  by  sophistry — by  plausible,  but  falla- 
cious argument — ^by  appeals  to  prejudice  and  pas- 
sion, the  truth  is  obscured  and  wrong  is  triumph- 
ant. I  fear  no  such  influence  with  this  jury.  I 
ascribe  to  you  a  higher  intelligence — a  nobler  con- 
scientiousness. You  will  not  trifle  with  duty  and 
in  the  blindness  and  folly  of  unreasoning  prejudice 
strike  down  human  life.  I  make  no  appeal  to  your 
emotional  natures.  I  address  only  your  intellects, 
laboring  to  convince  your  judgments,  and  impress 
you  with  the  convictions  of  my  own  mind. 

What  is  the  first  lesson,  as  we  enter  upon  the 
examination  of  this  case,  given  to  us  by  the  law? 
Ah,  it  seems  hard  and  harsh  that  the  law  of  man 
should  operate  so  severely  upon  the  destinies  of 
his  fellow  men — that  a  human  being,  into  whom 
the  breath  of  God  has  been  breathed,  conferring 
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upon  him  the  blessing  and  beauty  of  life,  should  be 
shut  out  from  all  its  activities  and  enjoyments, 
and  consigned  to  the  weariness  of  the  prison  cell. 
It  looks  harder,  more  inexorable,  considering  all 
the  weaknesses  and  infirmities  of  our  natures — 
when  human  law,  established  for  the  protection  of 
its  subjects,  consigns  life  to  the  darker,  eternal 
confinements  of  the  grave.  If  this  man,  by  the 
judgment  of  this  jury,  has  committed  that  offense 
to  which  the  law  attaches  this  penalty,  I  have  no 
plea  for  him. 

I  believe  in  the  righteousness  of  this  judgment; 
but  as  we  travel  along  the  pathway  of  the  law  to 
that  ultimate  judgment,  I  warn  this  jury  that  they 
do  not  wander  from  its  fixed  and  ancient  path.  The 
monuments  of  the  law  are  scattered  all  along  it  to 
guide  you.  You  cannot  safely  disregard  them. 
Upon  the  entrance  gate  to  that  path,  what  is  the 
motto  upon  which  your  eye  must  first  rest,  and 
over  which  your  hearts  must  dwell?  It  is  this: 
"Every  man  is  to  be  presumed  innocent  until  he 
is  proved  guilty."  No  matter  how  degraded  and 
forsaken — no  matter  how  stigmatized  by  the  hate 
and  antipathy  and  obloquy  of  the  world,  when- 
ever the  accused  citizen  comes  into  the  presence 
of  the  law  upon  a  charge  of  crime,  that  beautiful 
charity  at  once  envelops  him.  No  matter  how 
desperate  and  abandoned  may  have  been  his  life, 
yet  the  instant  he  is  arraigned  before  the  law,  its 
mercy  takes  him  by  the  hand  and  sanctifies  him. 
He  may  say  to  you,  "The  law  presumes  me  to  be 
innocent,  and  I  demand  from  her  executors  clear 
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and  satisfactory  proof  of  guilt  before  you  venture 
to  lay  your  hand  upon  the  sacred  gift  of  the  Al- 
mighty." 

Gentlemen,  this  presumption  is  no  light  and  un- 
meaning maxim  of  the  law;  it  embodies  a  prin- 
ciple, enduring  and  fundamental ;  and  I  say  it  with 
respect,  that  juror  is  forgetful  of  his  duty  who 
does  not  give  to  it  its  full  significance.  That  pre- 
sumption, before  it  takes  from  the  accused  citizen 
the  shield  of  its  protection,  must  be  overcome.  It 
is  equivalent  to  priTna  facie  proof  of  innocence, 
and  there  must  be  that  degree  of  accusing  proof 
which  shall  overturn  it. 

Nor  is  this  all.  When  you  come  to  the  end  of 
that  path,  and  turn  and  contemplate  your  prog- 
ress, and  study  all  the  features  and  incidents  of 
the  way,  you  see  another  motto,  just  as  distinct 
and  significant,  just  as  full  of  power,  showing  how 
merciful  and  charitable  the  law  is  to  its  subjects, 
expressing  that  sentiment  of  parental  care  em- 
braced in  the  maxim  of  English  law  as  applied  to 
the  king — parens  patriae — the  father  of  the  coun- 
try. Just  that  relation  exists  between  the  State 
and  its  subjects.  Does  the  law  desire  the  death  of 
one  of  its  citizens?  No.  The  State  is  enriched  by 
its  subjects,  is  wealthy  in  proportion  to  the  num- 
ber and  the  virtue  of  its  citizens. 

This  is  an  investigation  instituted  by  the  State 
for  the  purpose  of  determining  whether  it  shall 
lose  the  benefit  of  the  life  of  one  of  its  citizens. 
There  is  no  private  prosecutor  here;  there  is  no 
plaintiff  to  be  benefited  by  an  adverse  judgment 
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against  this  defendant;  there  is  no  man  or  being 
to  be  elevated  or  disadvantaged  in  any  degree  by 
his  death.  And  when  you  come  to  review  your 
progress  and  pronounce  judgment,  the  law  says 
to  you,  "If  ymi  have  any  reasonable  doubt  as  to 
the  guilt  of  this  man,  you  must  give  him  the  bene- 
fit of  that  doubt."  I  have  often  heard  it  said  by 
public  prosecutors  that  you  have  no  pwwer  to  dis- 
pense mercy — ^that  you  are  but  the  cold,  stoical  ad- 
ministrators of  the  law;  that  all  your  province 
consists  in  an  unfeeling  consideration  of  the  "evi- 
dence, heedless  of  consequences — responsible  for 
nothing  but  the  conscientiousness  of  your  inves- 
tigation. Ah !  what  a  mistaken  idea  that  is.  True, 
when  satisfied  of  the  guilt  of  the  accused,  you  have 
no  power,  in  mercy,  to  lessen  his  punishment ;  you 
are  bound,  when  your  judgment  is  once  reached 
clearly  and  satisfactorily  to  yourselves,  to  present 
that  conclusion  to  the  court;  but  in  reaching  it, 
when  the  law  tells  you  to  presume  innocence — to 
give  the  accused  the  benefit  of  a  reasonable  doubt 
— and  when  every  lesson  it  renders  to  you  is  re- 
plete with  the  loving  mercy  of  our  Redeemer,  are 
you  to  be  told  that  you  shall  not  judge  in  mercy? 
truthfully,  justly,  and  yet  tenderly  and  charitably? 
Gentlemen,  entering  upon  the  path  of  examina- 
tion, we  are  met  at  once  by  the  reflection,  that  this 
solemn  issue  depends  entirely  upon  uncertain  cir- 
cumstantial evidence.  I  do  not  undervalue  the 
force  of  that  evidence;  I  recognize  its  necessity;  I 
know  that  guilt  travels  in  darkness  and  secrecy 
through  stealthy  ways  generally  unseen,  except  by 
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that  Eye  which  watches  the  sparrow  in  its  fall.  I 
know  that  guilt  could  not  be  punished  without  the 
aid  of  this  class  of  evidence;  I  have  sufficient  re- 
spect for  the  integrity  of  the  law  and  the  good 
of  society  to  forbear  any  dissent  from  the  doctrine 
that  circumstances  clearly  established  and  wisely 
applied  are  the  best  of  evidence.  Where  is  the 
danger?  It  lies  in  two  directions :  first,  in  the  pos- 
sible mistake,  the  uncertainty  of  the  truth  of  the 
circumstances  assumed;  and,  second,  as  these  must 
be  analyzed,  combined,  and  traced  to  a  result,  in 
the  possible  error  of  the  inference  draum.  Circum- 
stances may  not  lie,  but  the  memory  of  man  may 
err,  and  his  judgment  be  deceived.  Their  con- 
sideration requires  the  highest  exercise  of  human 
sagacity.  They  are  the  sentinels  of  God,  stationed 
by  his  wisdom  around  the  footsteps  of  guilt.  In 
every  case  of  crime,  were  it  not  for  the  imperfec- 
tion of  our  vision  and  the  infirmities  of  our  powers, 
there  are  surrounding  circumstances  planted  by 
the  finger  of  God  surely  revealing  the  offender. 

What  is  called  direct  or  positive  evidence  is  said 
to  be  the  best  proof  that  can  be  given — that  is  tes- 
timony founded  on  the  perceptions  of  the  senses. 
But  you  see  even  there  uncertainty  arises.  There 
is  no  such  thing  as  positive,  infallible  proof  in  the 
administration  of  the  law.  Witnesses  affirm  to 
facts  seen  or  words  heard.  Questions  at  once  are 
suggested.  Are  the  witnesses  truthful?  Did  they 
hear  and  observe  correctly?  Was  there  any  illu- 
sion of  the  senses  ?  Are  they  imperfect  through  the 
lapse  of  time?    Has  memory  become  treacherous? 
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I  wish  to  impress  upon  this  jury,  while  admitting 
the  necessity  and  force  of  circumstantial  evidence, 
the  rules  established  by  the  law  for  its  consider- 
ation and  application,  that  they  may  apprehend  at 
once  its  value  and  its  danger. 

I  may  safely  admit  that  there  is  quite  enough  in 
this  case  to  excite  your  suspicion  against  this  de- 
fendant— very  strong  suspicion — and  yet  the  law 
declares  that  is  not  enough  to  convict.  You  may 
strongly  suspect,  but  you  cannot  therefore  con- 
demn. The  law  values  life  and  liberty  too  highly 
to  sacrifice  them  to  uncertain  suspicion,  which  a 
distinguished  writer  has  said  seems  to  rise  from 
the  general  sinfulness  of  things. 

This  prisoner  was  arrested  on  the  17th  of  Decem- 
ber, and  has  been  since  in  close  confinement.  I 
think  we  may  assume  that  all  the  evidence  which 
human  power  could  gather,  has  been  concentrated 
against  this  defendant.  The  district  attorney  has 
had  the  aid  of  the  whole  constabulary  force  of  the 
county,  and  used  it  without  stint.  Everything  has 
been  done  that  skill,  effort  and  determination 
could  accomplish.  Every  trail  and  circumstance 
has  been  followed  out  to  its  development;  every 
shade  of  suspicion  has  been  investigated  with 
amazing  industry  and  sagacity. 

I  make  no  complaint  of  this  activity  on  the  part 
of  the  People ;  it  is  commendable  rather ;  it  is  for 
that  we  employ  these  officers,  and  it  is  through 
our  reliance  upon  their  vigilance  and  trustiness 
that  we  are  enabled  to  pass  along  our  respective 
ways  in  peace  and  security,  and  to  rest  by  night 
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in  quiet  and  confidence.  I  by  no  means  object  that 
Mr.  Zundt,  or  any  other  detective,  should  be  un- 
wearied and  unrelenting  in  his  pursuit  of  guilt. 
But,  gentlemen,  there  is  great  danger  in  the  ex- 
cess of  this  virtue.  We  are  impressible  creatures. 
It  is  very  often  said  in  a  homely  way  that  we  are 
creatures  of  habit,  and  there  is  a  great  deal  of 
truth  and  philosophy  in  it.  Attach  a  man  to  a 
certain  class  of  associations,  and  he  will  insensibly 
acquire  their  character.  It  comes  from  the  won- 
derful faculty  of  adaptation  in  our  nature,  and  it 
is  a  very  fortunate  one  for  us.  Did  you  ever  think 
with  what  readiness  and  fortitude  we  accommo- 
date ourselves  to  great  and  ofttimes  sorrowful 
changes  in  the  circumstances  of  our  lives;  how 
sometimes  the  prosperous  and  wealthy  are  torn 
from  their  comforts  and  associations,  and  cast 
into  poverty  and  sorrow;  and  how  nobly  nature 
rises  above  the  persecutions  of  circumstance,  and 
maintains  its  bravery  and  virtue? 

It  is  that  faculty  of  heroic  assimilation  more 
signally  exhibited  in  the  female  character  than  our 
own,  but  there  is  a  dangerous  side  to  it.  Place  a 
man,  moral,  abstemious,  virtuous,  in  impure  and 
degraded  associations,  and  how  long  will  it  be  be- 
fore his  nature  is  changed?  Teach  him  to  follow 
skillfully  the  furtive  and  subtle  ways  of  crime, 
and  he  is  in  great  risk  of  moral  contamination. 
There  is  not  a  buttoned  or  shielded  gentleman  in 
this  room  who  would  not  swear,  upon  his  belief, 
to  the  guilt  of  this  defendant.  They  believe  every 
suspected  man  guilty.    They  are  taught  to  pur- 
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sue  crime,  and  are  so  familiar  with  its  hypocrisies 
and  deceptions,  that  they  distrust  all  human 
nature.  I  would  sooner  undertake  some  other  im- 
possibility, than  attempt  to  soften  the  convictions 
of  a  detective  agfainst  one  he  has  accused.  I  do  not 
know  but  Mr.  Zundt,  in  the  ordinary  association 
of  life,  is  a  kind  and  generous  gentleman ;  I  hope 
so;  doubtless  he  has  a  wife  whom  he  loves  and 
children  whom  he  adores.  But  when  Mr.  Zundt 
undertook  the  task  of  following  Rubenstein ;  when 
with  the  scent  and  tenacity  of  a  trained  hound  he 
entered  upon  that  duty,  he  became  a  man  not  safe 
to  be  unhesitatingly  trusted. 

I  do  not  care  to  assail  Mr.  Zundt.  I  know  he  is 
contradicted  in  some  particulars;  I  know  he  ex- 
ults in  the  activity  of  his  efforts.  He  is  a  promi- 
nent accuser  of  this  prisoner.  I  think  I  can  see, 
scattered  throughout  this  evidence,  indications  of 
his  handiwork;  and  I  know  he  is  a  competent 
organizer.  He  may  be  a  very  honest  fellow,  but 
without  enmity  toward  him,  he  seems  to  me  a  sort 
of  a  man  to  be  watched  in  his  capacity  as  guardian 
and  teacher  of  important  witnesses  of  the  impres- 
sible ages  of  sixteen  and  nineteen.  I  should  think 
him  a  rather  dangerous  schoolmaster,  especially 
when  he  turns  out  such  a  pupil  as  Solomon  Kramer, 
a  man  who  has  been  so  clearly  convicted  of  per- 
jury, that  the  district  attorney  volunteers  to  say 
to  us  he  will  state  to  the  jury  that  his  evidence  is 
not  to  be  credited.  This  avowal  must  suggest  to 
you  some  serious  reflections.  It  is  a  pregnant 
illustration  of  the  danger  of  evidence  manipulated 
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by  this  zealous  detective.  It  would  have  been  bet- 
ter, I  think,  that  this  young  immatured  girl  who 
pretends  to  have  sold  the  murderous  knife  to  the 
defendant,  and  the  other  lady,  Miss  Koch,  who  as- 
sumes to  identify  this  defendant,  should  have  had 
a  more  indifferent  and  disinterested  custodian 
than  detective  Zundt. 

Your  Honor  remembers  the  renowned  case  of 
Webster,  the  celebrated  professor,  and  you  remem- 
ber very  well,  sir,  the  reputation  of  the  distin- 
guished judge  who  presided  on  that  trial.  Chief  Jus- 
tice Shaw,  a  man  of  rude  and  rough  originality, 
and  yet  of  most  profound  elementary  learning, 
whose  judicial  career  has  placed  him  among  the 
first  of  American  judges.  I  have  no  time  to  allude 
to  even  the  leading  incidents  of  that  case ;  they  are 
certainly  in  the  recollection  of  some  of  you ;  but  I 
wish,  gentlemen,  through  the  utterance  of  that 
most  distinguished  judge,  to  bring  to  your  minds 
more  impressively  than  I  can  by  my  own  language, 
the  rules  and  principles  to  be  applied  in  the  con- 
struction of  circumstantial  evidence,  by  which 
alone  we  can  safely  be  guided  to  a  righteous  con- 
clusion. It  is  a  work  of  clear  intellect,  not  of 
thoughtless  impulse. 

This  judge  says: 

I  will  conclude  what  I  have  to  say  on  this  subject  by 
referring  to  a  few  obvious  and  well  established  rules  sug- 
gested by  experience,  to  be  applied  to  the  reception  and 
dissecting  of  circumstantial  evidence.  The  first  is  that 
the  several  circumstances  upon  which  the  claim  depends, 
must  be  fully  established  by  proof;  they  are  facts  from 
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which  the  main  fact  is  to  be  inferred,  and  they  are  to  be 
proved  by  competent  evidence  and  by  the  same  force  of 
evidence  as  if  each  one  were  itself  the  main  fact  in  issue. 
The  next  rule  to  which  I  ask  your  attention  is  that  all  the 
facts  proved  must  be  consistent  with  each  other,  and  with 
the  main  fact  sought  to  be  proved — that  is,  all  the  cir- 
cumstances in  the  case,  not  simply  those  circumstances 
which  have  been  presented  by  the  People,  but  all  the  facts 
to  be  derived  from  all  the  evidence  in  the  case  must  be 
consistent  with  each  other  and  with  the  main  fact  sought 
to  be  proved.  When  a  fact  has  occurred,  there  are  a 
series  of  circumstances  preceding,  accompanying  and  fol- 
lowing it.  We  know  that  these  must  all  have  been  con- 
sistent with  each  other,  otherwise  the  fact  would  not  have 
been  possible. 

Therefore,  if  any  one  fact  answering  to  the  conclusion 
is  wholly  inconsistent  with  the  hypothesis  of  the  guilt  of 
the  accused,  it  breaks  the  chain  of  circumstantial  evidence 
on  which  the  prosecution  depends,  and  however  plausible 
and  apparently  conclusive  the  other  circumstance  may  be, 
the  charge  must  fail.  Of  this  character  is  the  defense 
called  alibi,  that  is,  where  the  accused  was  elsewhere  at 
the  time  the  offense  is  alleged  to  have  been  committed.  If 
this  is  true,  it  being  impossible  that  the  accused  could  be 
in  two  places  at  the  same  time,  it  is  a  fact  inconsistent 
with  that  sought  to  be  proved,  and  it  excludes  its  possibil- 
ity. Another  rule  is  that  the  circumstances  taken  together 
should  be  of  a  conclusive  nature,  tending  on  the  whole  to 
a  satisfactory  conclusion,  and  producing,  in  fact,  a  reason- 
able and  moral  certainty  that  the  accused,  and  no  one  else, 
committed  the  offense  charged;  it  is  not  that  they  create 
a  probability,  though  a  strong  one.  And  if,  therefore,  as- 
suming all  the  facts  were  true  which  the  evidence  tends  to 
establish,  they  may  yet  be  accounted  for  on  any  hypothesis 
which  does  not  involve  the  guilt  of  the  accused,  the  proof 
fails. 

There  are  many  instances  where  innocence  has 
been  heedlessly  sacrificed.    They  are  mournful 
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proofs  of  the  uncertainty  of  human  justice.  They 
admonish  us  with  startling  earnestness  of  the 
hazard  attending  circumstantial  evidence,  and  of 
the  necessity  of  abiding  by  established  rules  in  its 
consideration.  Hitherto  I  have  been  endeavoring 
to  awaken  your  attention  to  their  significance  and 
importance.  I  think  I  can  assure  myself  that  your 
deliberations  will  be  conducted  in  obedience  to 
their  instructions. 

It  is  necessary  to  consider  now,  with  some  de- 
gree of  care,  the  circumstances  relied  upon  by  the 
public  prosecutor  to  condemn  this  defendant.  I 
know  no  higher  effort  of  intellect  than  the  one 
imposed  upon  you.  The  pursuit  of  truth  through 
a  mass  of  conflicting  circumstances  requires  as  well 
impartial  candor  as  shrewd  sagacity.  If  they  are 
conflicting,  inharmonious,  and  irreconcilable — if 
they  do  not  all,  with  clear  and  undoubting  cer- 
tainty, point  to  one  conclusion — if  they  do  not  all, 
with  unanimous  voice,  sustain  the  hypothesis  of 
guilt — ^then  in  the  name  of  the  law  and  justice  you 
are  compelled  to  acquit.  Holding  above  this  de- 
fendant the  legal  presumption  of  innocence,  I  shall 
then  assert  that  there  is  no  sufficient  proof  to  over- 
turn it. 

My  associate  suggests  that  the  criminating  cir- 
cumstances must  all  proceed  from  the  defendant 
himself — that  he  must  have  created  those  things 
which  are  relied  upon  to  implicate  him.  That  is  a 
matter  of  course.  Whatever  there  may  be  arising 
from  the  action  of  others,  cannot  criminate  him. 

Entering  upon  this  question  of  fact,  does  it  not 
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strike  you  as  singular  that  Rubenstein,  in  com- 
pany with  this  young  girl,  should  have  been  at  the 
place  of  the  murder?  Who  ever  saw  him  there 
before  or  in  its  vicinity?  Not  Kramer.  His  evi- 
dence is  out  of  the  case.  He  was  unfamiliar  with 
the  neighborhood,  knew  nothing  of  its  features 
favoring  seclusion  and  secrecy  for  the  commission 
of  a  crime  of  this  character.  If  the  man  wanted 
to  kill,  why  travel  with  this  notoriety  to  that  dis- 
tant and  unknown  place?  There  are  recesses 
enough,  occasions  and  times  and  places  enough 
within  the  range  of  his  acquaintance,  in  New  York, 
where  he  could  more  secretly  and  effectually  dis- 
pose of  his  victim.  And  then,  gentlemen,  what 
motive  had  the  man  to  do  this?  Never  has  a 
human  being  been  sent  by  the  judgment  of  his 
peers  to  the  scaffold,  unless  they  could  see  some 
reasonable  motive  for  the  commission  of  the  crime. 
What  motive  had  this  man  to  murder  this  girl? 
It  is  too  clear,  gentlemen,  that  the  murderer  of 
Sarah  Alexander  was  also  her  seducer.  Nobody 
doubts  that,  and  there  is  nothing  in  this  evidence 
offering  the  slightest  suspicion  that,  aside  from 
that  circumstance,  there  was  any  human  being  in- 
terested in  her  death. 

A  humble,  inoffensive,  industrious  girl,  weak 
and  frail  most  true,  but  provoking  no  animosities, 
is  murdered  under  circumstances  most  sorrowful 
and  affecting.  Who  had  a  motive  to  this  atrocious 
and  dastardly  deed?  Was  it  this  defendant?  Is 
there  any  evidence  to  show  it — any  proof  of  in- 
timacy, any  tokens  of  affection,  any  secret,  stolen 
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intercourse?  None  at  all.  Was  there  any  link  be- 
tween them  which  demanded  severance  by  the 
bloody  knife?  It  will  not  do,  gentlemen,  to  con- 
vict men  under  such  conditions.  It  is  monstrous 
and  unnatural  to  suppose  that  this  defendant, 
unless  he  was  also  the  father  of  her  quickened 
child,  was  the  murderer  of  Sarah  Alexander,  and 
all  the  evidence  repudiates  this  idea  of  guilt.  I 
remember  at  this  instant,  that  there  is  proof  by 
the  brother  that  this  defendant,  a  jeweler  by  trade, 
at  one  time  sent  to  his  cousin  a  pair  of  earrings. 
But  there  was  no  intimacy  at  the  brother's  house, 
no  intercourse  at  her  places  of  employment,  no 
toying  or  love-making — no  secret  interviews,  no 
lonely  and  pensive  walks — nothing  to  indicate  that 
there  was  any  unusual  affection  or  intimacy  be- 
tween these  two  cousins.  There  was  no  impro- 
priety in  the  association  of  these  two  relatives. 
With  what  assiduity  has  my  learned  friend,  the 
district  attorney,  attempted  to  prove  it — pursuing 
every  source  of  information — catching  at  every 
witness  who  came  upon  the  stand  who  would  be 
likely  to  know  it !  He  saw  the  importance  of  this 
consideration,  and  turned  the  whole  force  of  his 
investigation  upon  it,  and  has  failed  to  establish 
even  a  suspicion.  You  believe  that  the  murderer 
was  the  seducer,  and  you  find  nothing  suggestive 
of  any  impure  relation  between  this  defendant 
and  the  murdered  girl.  In  this  connection  it  may 
be  said  that  young  Levy  is  exonerated.  But  when 
he  swears  that  he  never  met  the  girl  or  visited 
her,  there  is  abundant  evidence  to  the  contrary. 
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There  can  be,  I  think,  no  mistake  in  the  testimony 
of  the  inmates  of  the  household,  that  he  visited 
her  in  the  kitchen  and  attended  her  in  the  hall, 
availing  himself  of  every  opportunity  for  chatty 
intercourse.  The  brother  of  Sarah  swears  that 
after  she  left  the  employment  of  the  Rubensteins, 
this  man  Levy  called  upon  her  sister  three  times, 
and  Levy  denies  it.  What  does  that  mean,  gentle- 
men? I  make  no  charge  against  Levy;  I  do  not 
know  whether  there  was  any  impropriety  in  the 
association  of  those  two  young  people.  They  were 
about  the  same  age,  and  it  would  not  be  sur- 
prising if  there  had  been  a  mutual  attraction.  It 
is  far  more  probable  than  that  it  should  have 
existed  between  this  pallid,  diseased,  bleeding, 
dying  skeleton,  and  a  young,  vigorous,  beautiful 
girl. 

It  is  pretty  evident,  gentlemen,  that  the  death 
of  Sarah  Alexander  was  accomplished  only  after 
a  severe  struggle.  She  was  about  the  ordinary 
size  of  young  persons  of  her  age,  she  was  strug- 
gling for  her  life  in  all  the  agony  of  her  desper- 
ate condition,  yet  she  never  succeeded  in  escaping 
beyond  the  narrow  circle  trampled  with  her  foot- 
steps. She  never  broke  away  from  her  murderer. 
She  was  held  by  a  strong  arm  easily  subduing  her 
desperate  resistance.  She  was  no  tender,  effemi- 
nate, pampered  child  of  wealth  and  fashion,  but  a 
hardy,  working  girl,  healthy  and  strong;  and  this 
defendant,  broken  with  disease,  but  a  few  months 
removed  from  death's  door,  breathing  out  his  life 
in  daily  hemorrhages,  arrested  immediately  after 
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the  murder,  and  not  seeming  to  have  vigor  and 
strength  enough  to  survive  this  accusation,  is  the 
suspected  murderer.  He  had  not  the  physical 
power  to  overcome  the  girl.  The  severed  tendons 
of  her  hands  attest  the  fierceness  of  the  struggle. 
She  clung  to  the  sharp  knife  until  it  cut  deep  into 
her  fingers.  Here  was  a  terrible  gaping  gash, 
separating  ligament  and  artery  and  windpipe,  and 
all  over  that  beaten  ground  her  blood  had  fallen 
like  rain.  The  knife  was  drawn  by  a  right-handed 
man  from  the  left  to  the  rieht  side  of  the  throat, 
the  man  standing  on  the  right  side  and  drawing  it 
across.  Take  in  the  scene  for  a  moment,  and  what 
do  you  think  would  have  been  the  appearance  of 
the  murderer,  as  he  came  from  its  bloody  pres- 
ence? Unruffled,  undisturbed,  appearing  in  a  short 
time  at  his  home,  with  no  indications  of  haste  or 
disturbance;  upon  his  person  or  clothing  not  a 
single  sanguinary  mark ;  in  his  manner  or  appear- 
ance nothing  to  indicate  that  he  had  been  engaged 
in  one  of  the  most  inhuman,  merciless  deeds  of  the 
age?  Do  you  think  this  man,  under  these  sur- 
roundings, and  entitled  to  your  charitable  judg- 
ment, is  the  probable  agent  in  this  murder?  With 
no  motive  to  the  deed — feeble  and  dying — bear- 
ing no  stain  of  blood — ^pursued  by  no  torturing  re- 
morse— is  he  a  probable  murderer? 

We  enter  upon  the  consideration  of  the  circum- 
stantial evidence.  With  all  the  probabilities  in 
his  favor,  it  is  suggested  by  my  associate  that  the 
theory  of  the  other  side  may  be  that  the  defend- 
ant's wife  was  expected  from  abroad,  and  that  he 
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murdered  this  girl  to  conceal  his  infidelity.  There 
is  no  proof  supporting  it.  Had  there  been  any 
evidence  of  impropriety  between  the  girl  and  the 
defendant,  a  theory  of  this  kind  might  be  sug- 
gested. I  cannot  believe  any  suggestion  of  the 
kind  ydW  be  made.  I  wish,  gentlemen,  before  I  go 
any  further,  to  dispose  of  one  significant  matter 
which  may  escape  me.  It  is  said  that  the  prisoner 
told  Sergeant  Frost,  through  an  interpreter,  that 
he  had  taken  tea  with  Sarah  on  Sunday  night.  It 
is  not  very  important ;  it  is  proved  clearly  that  it 
did  not  happen,  unless  a  host  of  witnesses  are  dis- 
believed. It  is  altogether  more  likely  that  he  was 
misunderstood  from  the  imperfection  of  commu- 
nication, either  by  misinterpreting  or  misunder- 
standing his  language. 

It  is  more  presumable  that  Mr.  Zundt  and  Mr. 
Frost  were  mistaken  in  construing  what  was 
spoken  in  German  and  Hebrew.  I  do  not  consider 
the  incident  deserving  of  more  comment. 

It  is  proven  by  Mr.  Alexander,  that  Rubenstein 
suggested  to  him  that  probably  some  loafer  had 
dragged  her  into  the  country  and  killed  her.  That, 
I  suppose,  the  district  attorney  will  urge  as  indic- 
ative of  the  guilt  of  Rubenstein.  He  will  say, 
"How  could  such  an  imagination  come  to  his  mind 
if  he  is  not  the  man  who  did  it?"  Do  you  not  per- 
ceive, gentlemen— does  not  the  district  attorney 
see  the  absurdity  of  the  idea?  If  the  defendant 
at  the  moment  of  general  inquiry  for  the  missing 
girl,  and  while  conversing  with  her  brother,  knew 
that  her  body  was  lying  cold  and  lifeless  in  a 
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country  field,  would  he  betray  his  knowledge  and 
guilt?  Would  the  murderer  say  to  anxious  rela- 
tives, "I  know  where  she  is ;  she  has  been  enticed 
into  the  country  and  murdered"?  Can  anybody 
imagine  the  possible  stupidity  of  such  an  act?  It 
is  inconsistent  and  improbable.  I  know  infatuated 
and  unnerved  guilt;  a  strange  fatality  pursues  a 
guilty  conscience;  but  it  is  impossible  to  conceive 
that  this  defendant,  if  a  murderer,  would  thus  in- 
vite suspicion,  and  direct  investigation  to  his  own 
detection.  If  he  made  this  suggestion,  it  was 
founded  upon  conjecture  after  search  had  failed, 
and  tends  rather  to  his  exculpation.  Evidence  of 
declarations  is  to  be  cautiously  received. 

Examining  the  circumstances  presented,  pass- 
ing for  the  present  the  question  of  identity,  not 
the  least  important  perhaps  in  the  estimation  of 
the  public  prosecutor  is  the  footprints.  The  mur- 
der was  on  the  12th  of  December.  The  prisoner, 
although  here  on  Tuesday,  was  not  arrested  until 
Wednesday,  the  15th,  and  on  the  16th  these  boots 
were  applied  to  the  tracks  in  the  field  where  the 
murder  was  committed. 

Consider  first,  gentlemen,  what  was  the  condi- 
tion of  the  tracks.  Four  days  have  elapsed ;  Mon- 
day, during  the  day,  as  we  have  shown  by  the 
weather  record  and  by  other  evidence,  was  a  wet 
and  splashy  day;  on  Monday  night,  or  Sunday,  it 
may  be,  the  ground  was  stiffened  somewhat  by  the 
frost,  but  on  Tuesday  it  was  a  mild  summer  day ; 
the  streets  in  the  city  of  New  York  splashed  with 
mud ;  the  snow  of  Monday  night  had  melted.    The 
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detectives  tell  you  that  on  Tuesday  the  earth 
thawed,  except  in  places  protected  from  the  heat 
of  the  sun,  and  the  light  snow  that  had  fallen 
had  all  melted  away.  That  was  the  condition  of 
the  earth  at  these  different  periods,  where  these 
footprints  were  left.  I  ask  you,  as  fair  gentlemen, 
to  consider  with  how  much  accuracy  the  original 
footprints  were  preserved  in  the  soil.  They  were 
first  covered  with  snow — it  had  melted — the  sun 
had  extracted  the  frost  from  the  earth,  and  there 
had  been  for  three  days  a  constant  trickling  and 
wearing  of  the  liquefied  snow  and  frost  upon  the 
sides  and  walls  of  these  footprints. 

I  think  I  may  say  to  intelligent  gentlemen,  that 
this  condition  of  things  was  not  best  adapted  to 
accuracy  of  measurement — that  there  was  room 
for  considerable  variation  and  uncertainty,  espe- 
cially when  the  gentlemen  who  made  the  compari- 
son tell  us  they  had  difficulty  in  finding  a  perfect 
impression — that  is,  perfect  so  far  as  it  was  able 
to  be  traced  in  outline  upon  the  surface  of  the 
ground.  They  say  this  boot  fitted  in  the  tracks. 
I  say,  under  the  circumstances  attending  the  com- 
parison, made  by  interested,  partial  and  embit- 
tered agents,  that  there  is  too  much  uncertainty 
about  its  accuracy.  If  the  boot  precisely  fitted 
the  track  at  the  time  of  the  comparison,  then  it 
makes  the  original  impression.  The  influence  of 
the  weather  and  elements  must  have  materially 
changed  its  dimensions.  If  the  correspondence 
was  not  perfect,  then  the  comparison  was  mere 
conjecture,  entitled  to  no  consideration. 
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One  witness  says  there  was  a  patch  on  each  boot, 
on  the  outer  edge  of  the  sole.  Did  the  impression 
in  the  footprint  compare  with  the  patch?  We 
have  no  evidence  that  it  did.  The  young  man  said 
he  detected  in  the  bottom  of  the  tracks  the  lines  as 
if  of  two  patches.  He  did  not  compare  them  with 
the  boots  and  noticed  them  for  the  first  time  on 
Wednesday.  The  other  witness  making  the  com- 
parison noticed  no  such  indications  in  the  soil. 
This  proves  that  after  the  observation  of  the  first 
young  gentleman  there  had  been  a  very  consid- 
erable change  in  the  character  and  shape  of  the 
footprints.  He  says  one  line  in  the  footprint  was 
two  inches  from  the  toe,  and  the  other  an  inch. 
What  was  the  size  of  the  indicated  patch;  what 
was  its  shape?  There  is  no  evidence.  The  worn 
surface  of  the  heel  of  the  boot  is  spoken  of.  How 
any  impression  in  the  soil  made  by  the  boots  would 
exhibit  a  worn  depression  of  the  heels  with  reli- 
able accuracy  I  cannot  imagine,  especially  after 
the  impression  had  been  seriously  disturbed  by 
days  of  exposure  to  the  action  of  storms  and  the 
weather.  This  is  not  an  unusual  way  for  a  person 
to  tread  the  heel ;  it  happens  that  I  tread  mine  in 
the  same  way;  there  are  very  many  boots  that 
exhibit  the  same  peculiarity  of  tread.  It  is  not  a 
circumstance  of  reliability  leading  to  any  sensible 
conclusion.  This  is  not  an  uncommon  boot  in  size. 
It  is  possible  that  it  made  these  footprints,  and 
that  this  man  traveled  at  the  spot  in  them.  I  am 
not  contending  that  it  is  impossible,  but  I  am  en- 
deavoring to  satisfy  you  that  there  is  no  sufficient 
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proof  to  justify  you  in  assuming  that  fact.  It 
would  not  be  difficult  for  any  dealers  to  obtain 
specimens  comparing  with  these  samples,  and 
which  an  eager  and  prejudiced  detective  could 
easily  fit  to  an  obscure  track. 

The  attention  of  the  witness  was  directed  to 
some  peculiarities  in  the  condition  of  the  boots, 
which  escaped  my  observation  in  connection  with 
the  footprints — such  as  the  irregularities  in  the 
soles.  They  would  necessarily  have  made  corre- 
sponding and  distinct  impressions  on  the  soil.  It 
but  shows  how  inattentive  and  careless  his  com- 
parison was,  and  how  dangerous  and  harsh  it 
would  be  to  accept  it  as  a  potential  circumstance, 
associated  with  other  concurring  circumstances, 
persuasive  in  their  character,  all  supporting  the 
hypothesis  of  guilt. 

The  evidence  as  to  these  footprints  may  claim 
some  attention,  but  I  submit  that  neither  the  man- 
ner of  comparison,  nor  the  time  when  made,  nor 
the  persons  making  it,  give  to  it  any  distinct  or 
convincing  force.  I  do  not  mean  to  say  that  we 
are  to  regard  every  circumstance  as  an  isolated 
piece  of  evidence,  looking  alone  to  its  sufficiency  to 
produce  conviction.  It  is  in  the  combination  of 
many  circumstances,  as  the  idea  was  very  hand- 
somely expressed  in  an  editorial  of  the  Eagle  the 
other  night — it  is  in  the  concurrence  and  unity  of 
circumstances  derived  from  various  and  inde- 
pendent sources,  tending  harmoniously  to  one 
result,  that  the  strength  of  circumstantial  evi- 
dence consists. 
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There  was  a  spot  of  blood  upon  the  upper  leather 
of  one  of  these  boots ;  there  was  a  clot  of  it  on  the 
sole,  in  which  a  learned  professor  detected  the 
remains  of  a  small  piece  of  corn  husk  and  a  piece 
of  woolen  fabric  like  the  fringe  of  the  shawl  worn 
by  the  girl.  I  will  not  unwrap  the  unsightly  thing ; 
you  can  see  as  it  is  what  a  mass  of  blood  it  was.  I 
have  great  respect  for  science  and  equal  deference 
for  so  cautious  and  eminent  a  professor  as  Mr. 
Eaton;  but  it  strikes  me  as  unfortunate  that  he 
was  not  more  minute  and  scientific  in  his  investi- 
gation. He  applied  simply  the  test  of  the  eye  aided 
by  the  microscope,  at  the  same  time  telling  us  that 
chemical  analysis  was  the  surest  and  only  infall- 
ible test. 

It  is  to  be  regretted,  when  scientific  learning  is 
to  be  relied  upon  to  convict  a  citizen,  that  his 
highest  intelligence  and  shrewdest  learning  had 
not  been  directed  to  the  investigation  of  the  par- 
ticular matter  submitted  to  his  investigation.  It 
is  possible.  Professor,  that  this  man  in  the  Jewish 
slaughter  house,  or  passing  daily  by  the  butcher 
shops  in  the  city  of  New  York,  may  have  gathered 
this  drop  of  blood  on  his  boot ;  and,  Professor,  you 
might  have  found  if  you  had  properly  analyzed  it 
that  it  was  the  blood  of  a  brute  or  a  fowl;  it  is 
unfortunate  that  you  did  not  do  that.  Was  that 
clot  gathered  in  the  wanderings  of  this  defend- 
ant during  Monday,  Tuesday  and  Wednesday, 
until  his  arrest,  through  the  streets  of  New  York 
and  Brooklyn?  Was  that  the  blood  of  an  unrea- 
soning beast  or  of  a  human  victim?    You  could 
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have  aided  us,  Professor,  had  you  resorted  to 
chemical  analysis.  You  did  not  do  it,  and  we  are 
left  open  to  miserable  uncertainty.  Just  so  with 
the  blood  upon  the  sleeve.  How  idle  it  is,  gentle- 
men, in  view  of  the  circumstances  to  which  I  have 
drawn  your  attention,  to  imagine  that  these  two 
small  spots  of  blood  upon  the  inner  side  of  the 
sleeve  of  this  man's  coat  were  the  remnants  of 
this  murder.  If  he  was  the  murderer  he  would 
have  carried  louder  tokens  of  guilt.  That  severed 
artery  would  have  flooded  him  with  the  bloody 
record  of  his  crime,  and  yet  they  show  but  two 
tiny  spots  of  blood.  Did  they  fall  from  his  bleed- 
ing nose  ?  Did  the  stain  upon  his  boot  come  from 
his  diseased  lungs,  daily  pouring  out  his  life-blood? 

This  man  was  bleeding  habitually  for  years 
from  the  mouth  and  nostrils.  A  jury  of  humane 
and  intelligent  men  are  expected  to  say  that  the 
presence  of  a  bloody  spot  on  his  boot  or  coat  sleeve 
is  to  be  potent  evidence  against  him  of  a  dastardly 
murder.  Is  that  the  spirit  of  human  justice,  and 
is  that  the  shield  raised  by  the  presumptions  of 
the  law? 

Well,  Professor,  when  you  found  the  eighth  or 
tenth  of  an  inch  in  size  of  a  substance,  which, 
under  the  microscope,  seemed  to  you  the  remnants 
of  a  corn  husk,  why  didn't  you  apply  some  more 
penetrating  test  to  that?  It  would  have  been  surer 
and  safer;  possibly  some  other  vegetable  sub- 
stance closely  resembling  a  com  husk  would  have 
been  discovered.  You  might  have  found  yourself 
mistaken  in  your  superficial  examination  of  so 
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minute  a  quantity.  There  was  nothing  but  the 
long  fibre  left,  the  lignin  matter  had  all  disap- 
peared; and  the  little  bit  of  woolen  fibre,  what 
was  it,  and  where  did  it  come  from  ?  The  corn  was 
gone — it  was  but  a  speck  of  matter — but  the  pro- 
fessor judged  it  came  from  the  shawl.  Suppose  it 
was  a  thread  of  woolen.  By  what  right  do  you 
say  it  came  from  that  field  or  from  that  shawl? 
Consider  the  circumstances.  Remember  Monday, 
Tuesday  and  Wednesday  had  passed  before  the 
boots  were  taken  from  the  defendant ;  he  had  been 
through  these  days  tramping  through  the  muddy 
streets  of  New  York.  Twenty  times  a  day  he  had 
passed  to  and  fro  in  the  store  of  his  father, 
crowded  with  woolen  fabrics,  in  which  he  could 
have  readily  gathered  upon  his  boot  this  very 
material  found  by  the  professor. 

Is  this  strained  or  artificial  reasoning,  gentle- 
men? Whatever  substance,  whether  of  earth,  or 
blood,  or  vegetable,  had  adhered  to  the  boot  on 
Sunday,  would  have  been  worn  and  washed  away 
in  the  three  succeeding  days.  It  is  impossible  to 
believe  that  a  dry  clot  of  blood,  an  inch  or  so  in 
diameter,  nearly  on  the  upper  leather  of  the  boot, 
could  for  three  days  have  retained  its  consistency 
under  these  circumstances.  I  am  not  able  to  con- 
ceive how,  upon  Sunday  night  following  a  mild, 
soft  day,  clear,  warm  and  melting  in  the  after- 
noon, with  the  field  soft  and  muddy,  a  clot  of  blood 
upon  the  sole  of  this  boot  could  have  remained  and 
dried  upon  it.  The  mere  act  of  walking  from  the 
place  of  murder  to  the  city  of  New  York  through 
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the  wet  and  mud  would  have  removed  it.  I  think 
it  a  natural  impossibility  that  the  theory  of  the 
prosecution  in  regard  to  this  circumstance  can  be 
credible.  Is  it  not  a  more  rational  hypothesis  that 
the  blood  and  corn  husk  and  woolen  fibre  were  col- 
lected upon  the  boot  at  the  time  the  boot  was  com- 
pared with  the  tracks  on  Wednesday?  Scattered 
fragments  of  corn  husks  covered  the  field;  blood 
was  plentiful;  in  that  death-struggle  the  gar- 
ments of  the  murdered  girl  were  disordered  and 
torn;  when  her  body  was  found  it  rested  on  the 
shawl.  Is  it  not  most  likely  that  this  suspicious 
circumstance  was  created  during  the  process  of 
comparison? 

And  then  the  examination  of  the  boots  by  Pro- 
fessor Eaton  was  not  made  until  many  days  after 
the  murder.  If  the  stains  and  clots  of  blood  came 
of  the  murder,  how  happens  it  that  the  person  and 
raiment  of  the  prisoner  were  otherwise  unsoiled? 
It  was  a  bloody  scene.  There  was  no  disparity  of 
strength  in  favor  of  the  prisoner.  The  struggle 
was  desperate.  He  could  not  have  come  from  it 
without  bearing  bloodier  signs  of  guilt 

There  is  another  explanation  of  this  circum- 
stance. This  prisoner  was  brought  into  the  pres- 
ence of  the  dead  body  at  the  Morgue.  It  was  cov- 
ered with  the  shawl  as  it  came  from  the  field,  drip- 
ping with  blood  —  dishevelled  and  torn  and 
blotched  with  mud.  Is  it  unreasonable  to  insist 
that  this  clot  of  blood  with  its  foreign  ingredients 
should  have  been  gathered  at  that  time  and  place? 
Did  the  witnesses  tell  you  that  on  Wednesday  be- 
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fore  they  applied  the  boots  to  the  tracks,  they  saw 
those  indications  upon  them?  No.  Did  they  tell 
you  that  before  this  prisoner  was  brought  into  the 
presence  of  the  dead  body  they  were  there?  No. 
Did  they  tell  you  that  before  Professor  Eaton 
made  his  examination  on  the  23rd  of  January 
these  indications  were  there?  No.  I  do  not  know, 
gentlemen,  what  your  judgment  may  be,  but  in  the 
names  of  reason  and  truth  and  justice,  fortified  by 
the  rules  and  presumptions  of  the  law,  I  protest 
against  any  inferences  unfavorable  to  the  pris- 
oner, drawn  from  those  circumstances. 

But,  says  the  district  attorney,  you  bought  this 
murderous  knife  on  the  6th,  between  four  and 
five  in  the  afternoon,  as  the  young  girl  tutored  by 
Zundt  says.  Some  question  might  be  plausibly 
made  upon  the  testimony  of  this  witness  and  her 
father,  as  to  the  ownership  of  the  knife  and  its 
sale  as  she  relates.  On  her  direct  examination  she 
did  not  notice  this  crack  in  the  handle.  She  did 
not  indicate  that  as  a  means  of  identification.  I 
do  not  care  to  dwell  on  that  question;  the  con- 
trolling and  only  material  issue  being  the  identity 
of  the  prisoner  with  the  murderer.  That  this  knife 
was  the  instrument  of  murder  we  do  not  dispute ; 
that  a  man  traveled  with  the  victim  from  this  side 
of  the  ferry  to  East  New  York  we  do  not  deny. 
The  question  is  simply  one  of  identity — was  it 
this  defendant?  Every  issue  in  this  case  turns 
upon  that,  and  all  the  proof  is  given  for  the  pur- 
pose of  establishing  or  resisting  that  identity. 
That  this  girl  sold  a  knife  upon  the  6th  at  four  or 
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five  o'clock  to  somebody  it  is  not  important  for 
us  to  contest;  the  question  is  whether  she  sold  it 
to  the  defendant. 

What  is  the  evidence?  By,  I  had  almost  said,  a 
Providential  concurrence  of  circumstances,  we  are 
enabled  confidently  to  assert  that  this  defendant 
was  not  the  purchaser.  We  show  it  by  witnesses 
removed  beyond  all  possibility  of  suspicion  or 
mistake — by  persons  altogether  aloof  from  any  in- 
fluence or  family  sympathy  affecting  their  integ- 
rity or  candor.  Mr.  Kohn,  an  intelligent  and 
reputable  gentleman,  testifies  that  on  that  day, 
December  6th,  Mr.  Rubenstein  came  to  his  office 
about  3  o'clock  in  the  afternoon — that  he  left  his 
office  for  five  or  ten  minutes  on  a  short  errand — 
returned  and  stayed  until  he  closed  his  shop  at  6 
o'clock,  and  that  he  then  accompanied  Rubenstein 
from  the  store  to  Rubenstein's  house,  to  collect  a 
small  balance  of  indebtedness.  He  was  asked  a 
variety  of  questions  testing  his  recollection.  With 
singular  exactness  of  memory,  Mr.  Kohn,  aided  by 
his  receipt  book,  detailed  a  variety  of  circum- 
stances confirming  his  statement.  His  partner, 
present  at  the  time,  testifies  to  the  same  effect.  It 
is  rarely  that  so  many  connected  incidents  con- 
spire in  support  of  witnesses.  These  gentlemen 
needed  no  confirmation.  They  were  recommended 
by  their  marked  intelligence  and  obvious  candor. 
It  is  nevertheless  satisfactory  to  find  their  state- 
ments so  strongly  authenticated.  It  is  more  than 
fortunate  that  this  prisoner  is  thus  enabled  to 
show  that  at  the  time  when  this  young  girl  swears 
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he  was  in  her  father's  shop  buying  the  knife,  he 
was  at  a  distant  point  in  the  company  of  Mr.  Kohn 
and  his  partner. 

Respectfully,  but  with  the  freedom  of  an  advo- 
cate for  human  life,  I  say,  you  dare  not  discredit 
such  evidence,  however  weighty  may  be  the  sus- 
picious circumstances  assailing  this  defendant. 
Give  them  what  force  you  please,  it  is  yet  certain 
that  this  knife  killed  Sarah  Alexander.  If  this 
defendant  did  not  purchase  and  own  it,  who  did? 
Whoever  did  is  the  murderer.  If  the  defendant 
did  not,  he  is  not  the  offender.  There  is  no  escape 
from  this  conclusion.  The  fact  rests  upon  the 
evidence  of  two  credible  witnesses,  confirmed  by 
documents  and  circumstances.  The  conclusion  of 
innocence  inevitably  follows.  The  purchase  and 
possession  of  the  knife  by  another  than  this  pris- 
oner is  utterly  inconsistent  with  the  theory  of 
guilt.  It  is  the  decisive  fact  in  the  case.  No 
matter  how  strong  other  criminating  circum- 
stances may  appear,  this  established  fact  con- 
fronts them  all  and  repudiates  them  all.  They 
cannot  be  reconciled  with  it,  and  must  have  some 
other  solution  than  guilt. 

It  is  said  Rubenstein  had  a  remarkable  dream. 
We  have  shown  what  sort  of  temperament  the 
man  has — sensitive — imaginative — impressible. 
You  know  it  from  observing  him  during  the  trial. 
On  the  night  before  the  dream  the  relatives  of 
Sarah  Alexander  were  discussing  the  mystery  of 
her  disappearance.  They  had  searched  the  streets, 
inquired  of  friends,  sought  the  aid  of  the  police, 
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and,  I  regret  to  say,  were  led  to  investigate  other 
places  not  quite  so  reputable.  What  led  them 
there?  What  was  there  in  the  knowledge  of  the 
brother  leading  him  in  pursuit  of  his  missing  sis- 
ter to  houses  of  prostitution?  Reflect  upon  it, 
gentlemen!  What  a  story  does  it  reveal!  Poor 
girl — frail  and  erring — so  early  entered  upon  the 
downward  path,  dishonoring  her  in  the  estimation 
of  her  brother,  and  finally  lodging  her  in  a  bloody 
grave.  And  we  are  to  be  told  by  the  district  at- 
torney, without  any  evidence  of  intimacy  or  asso- 
ciation, that  this  prisoner  was  her  seducer  and 
murderer,  when  Alexander,  the  brother,  shows 
there  was  none.  True,  he  speaks  of  her  attentions 
to  defendant  in  his  protracted  illness,  while  she 
was  a  domestic  in  his  father's  house.  This  is 
emphatically  contradicted.  Defendant  never 
visited  her  at  her  brother's  house,  where  he  says 
she  received  the  visits  of  others.  She  is  proven 
to  have  been  a  night  wanderer  at  improper  hours 
in  the  streets  of  New  York,  with  unknown  com- 
panions. 

When  the  natural,  and  at  last  fatal,  result  comes, 
the  brother  seeks  her  in  the  haunts  of  debauchery. 
Ah !  there  is  somebody — ^the  scourge  of  God's  prov- 
idence will  follow  him — the  gnawing  of  that  con- 
science which  cannot  be  stilled  will  feed  upon  him 
— there  is  somebody  other  than  this  defendant  re- 
sponsible for  the  first  fall  of  this  poor  and  trusted 
girl,  and  her  untimely  and  bloody  end.  This  trial 
may  not  reveal  the  secret,  but  somehow  and  some- 
time, the  guilty  will  be  found.  It  may  not  be  until 
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this  man's  heart  and  head  are  cold  in  the  grave, 
but  murder  has  a  "miraculous  tongue,"  and  his 
memory  at  least  will  be  vindicated. 

It  seems  pretty  clear  from  the  evidence  that 
this  girl  was  murdered  at  some  time  between  half 
past  six  and  seven  o'clock.  The  gentleman  and 
lady  who  heard  her  outcries  a  remarkably  long 
distance — over  three  hundred  thousand  feet — fix 
the  hour  at  about  half  past  six.  It  was  probably 
about  that  time,  because  we  agree  that  the  girl 
took  the  cars  at  the  ferry  on  this  side  of  the  river 
at  Grand  Street,  at  five  o'clock  and  eight  or  ten 
minutes.  I  suppose  it  took  an  hour  to  reach  the 
scene  of  the  murder.  It  must,  therefore,  have  oc- 
curred at  about  the  time  mentioned.  It  seems  to 
be  apparent  also — there  does  not  appear  to  be  any 
dispute  about  it — that  this  young  girl  was  at 
Rubenstein's  father's,  assisting  his  two  daughters 
in  preparing  for  the  wedding  at  half  past  four 
o'clock.  If  we  assume  the  result  given  by  the  two 
gentlemen  who  made  the  experiment  of  the  time 
required  to  travel  the  round  trip  from  Ruben- 
stein's house  to  the  place  of  the  murder  and  return 
— they  making  it  four  hours  and  four  or  five  min- 
utes— or,  as  subsequently  corrected,  something 
less  than  four  hours,  Rubentein  must  have  left 
home  about  five  o'clock,  and  returned  at  about 
nine,  if  he  was  the  murderer.  Four  hours  may 
be  safely  adopted  as  the  requisite  time  to  accom- 
plish the  deed.  Precise  estimate  is  not  necessary, 
the  proof  of  alibi  covering  all  possible  variations. 
It  must  therefore  follow,  that  if  Rubenstein  killed 
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the  girl  at  half  past  six  or  seven  o'clock,  he  must 
have  left  home  about  five  o'clock,  and  been  absent 
until  about  nine.  This  being  conclusive,  I  pass  to 
the  evidence  of  alibi  with  a  preliminary  remark 
upon  the  subject  of  identity.  You  will  properly 
estimate  the  difficulty  and  hazard  of  the  attempt 
to  identify  persons  with  whom  you  are  not  in 
familiar  association,  especially  when  no  unusual 
circumstances  fix  your  attention. 

I  do  not  attach  much  value  to  the  testimony  of 
the  witnesses  who  assume  to  have  seen  Rubenstein 
in  the  car.  In  the  first  place  their  observation  of 
the  man  essentially  differed ;  they  differ  widely  in 
the  description  of  his  person ;  in  their  representa- 
tion of  his  whiskers  and  beard ;  they  differ  as  to 
his  position  in  the  car,  one  making  him  upon  one 
side  of  it  and  another  upon  the  opposite  side,  and 
they  place  the  man  and  the  girl  in  different  rela- 
tive positions.  I  agree  that,  ordinarily,  circumstan- 
tial discrepancies  in  the  narration  of  events  not 
likely  to  be  entirely  observed,  do  not  discredit  wit- 
nesses. They  rather  repel  the  idea  of  fraudulent 
concert,  and  invite  confidence.  Truthful  and  hon- 
est observers  uniformly  vary  in  many  unessential 
details,  in  their  accounts  of  a  common  transac- 
tion. This  observation  is  not  applicable  to  a  ques- 
tion of  identity  where  no  circumstances  disturb 
the  observation.  But  one  fact  is  presented,  the 
recognition  of  the  person.  The  mind  is  not  con- 
fused or  the  senses  diverted  by  any  tumult  or 
variety  of  incidents.  It  is  impossible  to  harmonize 
the  conflicting  description^  of  the  man  seen  in  the 
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car  given  by  these  witnesses.  One  declares  he  had 
side  whiskers  and  nothing  more,  another  that  he 
had  a  moustache  and  imperial  and  no  side  whisk- 
ers ;  one  that  he  sat  on  this  side  of  the  car,  another 
on  the  opposite  side;  one  that  the  girl  sat  distant 
from  him  with  no  appearance  of  association  be- 
tween them,  another  that  they  were  next  each 
other,  close  together.  What  confidence  can  you 
extend  to  such  contradictory  accounts?  Not  one 
of  the  witnesses  accurately  describes  this  prisoner 
or  gives  any  striking  peculiarity  identifying  him. 
All  identify  the  girl,  but  how  can  you  say  upon 
testimony  like  this  beyond  rational  doubt,  that  this 
defendant  was  her  companion? 

The  difficulty  is  increased  by  the  fact  that  a 
very  intelligent  lady  who  saw  the  girl  in  the  car 
and  observed  the  man,  swears  he  was  not  this  de- 
fendant. Her  attention  was  attracted  to  the  man 
when  he  entered  the  car.  She  not  only  fails  to 
recognize  this  defendant,  but  declares  he  is  not 
the  man.  I  do  not,  therefore,  attach  importance 
to  this  class  of  testimony.  If  there  is  anything  ex- 
citing suspicion,  anything  seriously  implicating 
this  defendant,  it  is  the  footprints  and  the  testi- 
mony of  Professor  Eaton.  I  have  demonstrated 
that  this  defendant  was  not  the  purchaser  of  the 
knife,  and  impressed  you,  I  hope,  with  the  con- 
clusion necessarily  resulting  from  that  fact.  I 
have  shown  the  fallibility  of  the  remaining  cir- 
cumstances— how  frail  and  unreliable  they  are. 

Nothing  more  of  this  case  remains  except  our 
proof  of  an  alibi.   Where  was  this  man  on  that 
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Sunday  night?  You  would  not  excuse  me  in  re- 
counting to  you  the  testimony  of  the  various  wit- 
nesses produced  to  this  issue.  I  think  there  are 
eleven  or  twelve  who  testify  positively  to  the  pres- 
ence of  this  defendant  in  New  York,  at  times  ren- 
dering it  impossible  that  he  should  have  been  in 
East  New  York  committing  this  murder.  If  the 
testimony  of  any  single  one  of  them  is  to  be  cred- 
ited, then  it  is  certain  that  he  is  not  guilty.  I  shall 
not  reason  \vith  you  against  the  prejudices  discred- 
iting this  proof  of  alibi  now.  I  know  how  easily  it 
is  fabricated,  and  how  cautiously  it  should  be  en- 
tertained. I  know  it  is  the  favorite  refuge  of  con- 
scious guilt.  We  have  seen  the  necessity  of  forti- 
fying this  defense  by  accumulated  proofs,  drawn 
from  various  and  independent  sources,  and  sus- 
tained by  collateral  and  indisputable  circum- 
stances. We  have  met  that  necessity — aggregated 
a  mass  of  evidence  dissipating  prejudice  and 
doubt. 

Distrust  the  Rubensteins  as  you  please,  suspect 
the  Jew  as  you  may,  execrate  and  despise  him  as 
you  may,  yet,  outside  of  the  Rubensteins  and  the 
Jews,  is  evidence  proving  beyond  cavil  that  this 
defendant  could  not  have  participated  in  this 
tragedy.  Consider  that  of  the  woman  whose  chil- 
dren were  ill.  On  her  way  to  the  shop  of  the 
apothecary  she  met  Rubenstein  whom  she  knew. 
She  fixes  the  hour  at  six  o'clock.  She  was  anxious 
to  obtain  the  prescription  left  by  the  physician, 
but  was  unable  to  leave  her  children  until  her  hus- 
band's usual  return  from  labor.    Her  anxiety  led 
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her  to  note  the  hour.  Two  other  witnesses  filled 
a  prescription  just  before  hers  at  the  same  shop 
at  five  o'clock.  The  prescription  book  of  the  apoth- 
ecary, showing  the  order  of  service,  is  produced. 
The  prosecution  has  striven  to  unsettle  the  point 
of  time,  but  no  material  variation  is  shown.  If  it 
be  assumed  that  the  hour  was  five  instead  of  six, 
it  is  just  as  fatal  to  the  indictment.  Rubenstein 
could  not  have  reached  the  opposite  side  of  the 
river  in  season  to  have  taken  the  car  at  five  o'clock 
and  eight  minutes — the  hour  definitely  fixed  by 
the  conductor.  But  this  evidence  of  the  mother  is 
confirmed  by  that  of  the  husband.  There  can  be 
no  reasonable  doubt  that  she  saw  Rubenstein  after 
six  o'clock. 

Consider  then  the  testimony  of  the  little  girl, 
sent  by  her  employer  at  eight  o'clock  with  a  mes- 
sage to  Rubenstein.  Can  there  be  any  error  in  her 
statement?  She  swears  that  at  eight  o'clock  she 
left  her  work,  proceeded  at  once  to  Rubenstein's 
residence,  and  delivered  her  errand  to  him  person- 
ally within  ten  minutes.  The  master  confirms 
her  as  to  the  message  and  time  of  leaving,  and 
both  testify  from  observation  of  the  clock  at  the 
time.  Both  state  that,  being  Jews,  they  were 
accustomed  to  work  on  the  Christian  Sabbath  until 
eight  in  the  evening,  that  about  five  minutes  before 
that  hour  the  master  directed  her  to  stop  work  and 
carry  the  message,  that  she  left  immediately,  and 
she  swears  that  in  ten  minutes  it  was  delivered. 
Several  other  witnesses  testify  that  about  that 
hour  the  girl  came  to  the  house  of  Rubenstein,  and 
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in  their  presence  communicated  her  errand.  How 
will  you  dispose,  gentlemen,  of  this  uncontradicted 
testimony? 

You  can  rationally  account  for  the  footprints 
without  criminating  the  defendant — you  can  ac- 
count for  the  corn  husks  and  blood  and  the  woolen 
fibre,  but  how  will  you  surmount  the  fact  that  at 
eight  o'clock  this  defendant  was  in  his  father's 
house  in  in  the  city  of  New  York?  If  he  was,  he 
did  not  commit  this  murder;  if  he  was  in  New 
York  at  six,  or  at  five  o'clock,  he  could  not  have 
been  at  the  scene  of  the  murder  at  half  past  six 
or  seven. 

There  is  a  dispute  as  to  the  time  of  the  wedding 
mentioned  in  the  proofs.  The  testimony  on  the 
part  of  the  prosecution  fixes  the  ceremony  between 
four  and  five  o'clock.  I  think  the  point  of  little 
importance;  whether  it  was  celebrated  at  that 
hour  or  another  has  no  direct  relation  to  the 
merits.  We  know  the  girl  must  have  left  Baxter 
Street  about  half  past  four  to  have  reached  the 
car  at  five,  and  that  Rubenstein  must  have  left 
about  the  same  time  if  he  joined  her  at  the  ferry. 
Whether  the  young  ladies  who  testified  reached 
the  church  at  half  past  four  or  five  o'clock  is  a 
matter  of  no  moment,  except  as  it  may  bear  upon 
the  accuracy  of  their  recollection.  The  sisters  of 
this  defendant  testify  that  their  brother  was  at 
home  at  about  six  o'clock — at  seven  o'clock — and 
at  eight  o'clock,  and  after  that  did  not  leave  the 
house.  There  is  a  multitude  of  them,  you  remem- 
ber.   You  may  consign  them  all  to  a  common  grave 
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of  infamy.  Discredit  them  if  you  will,  because 
they  are  relatives  and  Jews,  but  it  would  be  wise 
to  reflect  upon  the  justice  and  policy  of  such  arbi- 
trary condemnation.  They  are  corroborated  by 
unquestioned  circumstances  they  could  not  manu- 
facture, and  by  witnesses  uninfluenced  by  family 
ties.  You  may  slaughter  reputation  by  the  whole- 
sale, but  the  equal  and  just  administration  of  the 
law  will  not  be  promoted.  It  recognizes  no  dis- 
tinction of  race,  or  caste,  or  faith.  Its  courts  are 
equally  open  to  the  Jew  and  the  Christian.  If  the 
Jew  is  charged,  and  may  not  purge  himself  by  the 
testimony  of  his  brother,  his  condition  under  this 
boasted  government  of  law  is  most  deplorable.  If 
on  this  fatal  Sunday  night  he  was  peacefully  rest- 
ing at  his  house,  and  may  not  prove  it  by  the  only 
persons  who  could  know  it,  he  is  in  a  most  un- 
happy dilemma,  and  may  be  sacrificed  to  a  most 
unreasoning  and  inhuman  prejudice. 

It  is  a  mistake  to  say  that  the  only  defense 
against  circumstantial  evidence  is  either  to  dis- 
pute the  circumstances  or  prove  an  alibi.  There 
is  another  and  surer  and  better  one.  It  is  the  de- 
fense of  good  character.  This  prisoner  is  a  for- 
lorn object.  He  can  enlist  little  of  your  sympathy. 
He  is  rather  repulsive  than  otherwise;  although, 
looking  upon  him  wasted  by  severe  illness  and  suf- 
fering, close  to  the  shadowy  boundary  between  life 
and  death,  you  cannot  but  feel  some  warmth  of 
compassion.  Wretched  as  he  seems,  he  is  not  aban- 
doned. Loving  hearts  surround;  friends  honor 
him.    The  law  encircles  him  with  its  charity.    It 
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jrives  him  the  proud  defense  of  unsullied  reputa- 
tion. See  the  intricate  complication  of  human 
affairs ;  in  the  vast  system  of  mutual  dependence 
uniting  society  it  often  happens  that  the  good 
and  great  are  innocently  entangled  in  the  mesh  of 
adverse  and  accusing  circumstances. 

No  man  can  so  guide  his  steps  in  life — so  com- 
mand his  associations — as  to  avoid  complications 
exposing  him  to  jealous  suspicion  unsusceptible  of 
ready  explanation.  There  is  no  vindication  but 
character.  The  citizens  may  then  rely  upon  an 
untarnished  name — a  life  of  purity  and  honor — 
and  claim  impunity  from  the  accusation  of  doubt- 
ful circumstances.  You  and  I  may  need  the  safe- 
guard of  this  protection.  The  law  gives  it;  anS, 
though  cautiously  and  prudently  allowed,  it  is 
always  a  potent  defense  against  circumstantial 
evidence.  This  defendant  rests  confidently  upon  it 
The  district  attorney  generously  said  he  should 
not  contest  his  general  good  character,  and  we 
have  not  therefore  multiplied  witnesses  attesting 
it.  He  calls  him  a  dreamy,  superstitious,  debased 
Jew;  but  that  he  is  honest;  that  he  has  been  true 
to  his  faith;  that  he  maintained  an  unblemished 
name,  and  by  frugality  accumulated  property  and 
credit,  is  undenied.  The  probabilities  springing 
from  these  conditions  testify  loudly  in  his  favor. 
Not  often  do  men  suddenly  fall  from  high  estate 
into  the  abyss  of  atrocious  crime.  The  descent  to 
it  is  easy,  but  not  precipitous,  especially  in  the 
absence  of  all  conceivable  motive. 

The  good  name  of  this  defendant  can  protect 
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him  but  once.  Tarnished  by  suspicion  and  accu- 
sation, your  verdict  of  acquittal  cannot  restore 
him.  The  taint  will  cling  to  him  so  long  as  God 
may  give  him  life.  But  now,  against  these  inde- 
cisive circumstances,  with  the  legal  presumption 
of  innocence  in  his  favor — with  the  shield  of  rea- 
sonable doubt  above  him — with  his  unblemished 
character  in  his  hand,  he  may  confidently  demand 
from  a  jury  of  his  fellow  men  relief  from  this, 
the  first  suspicion  ever  resting  upon  his  life. 

You  will  pardon  me  one  further  observation. 
Kramer  is  out  of  this  case.  I  could  read  a  homily 
connected  with  that  announcement.  Kramer  is 
out  of  this  case!  The  district  attorney  concedes 
his  testimony  to  be  false  and  unreliable.  It  was 
demonstrated  beyond  all  dispute  before  the  con- 
cession, that  he  was  perjured.  Ah!  gentlemen, 
the  district  attorney,  early  in  the  trial,  took  um- 
brage at  my  remark  that  this  vntness  was  a  mis- 
erable vagabond,  but  is  driven,  by  his  manly  sense 
of  justice,  to  concede  its  truth.  What  a  moral  it 
teaches!  It  is  not  alone  that  Kramer  is  false — 
think  what  a  terrible  hazard  it  was.  With  what 
fearful  emphasis  his  words  fell  upon  the  ears  of 
the  jury  and  the  public!  Suspicion  became  cer- 
tainty. All  doubts  vanished.  The  hopes  of  these 
trusting  and  faithful  friends  changed  to  despair. 
It  is  Kramer — Kramer  the  pupil  of  Zundt — the  in* 
mate  of  his  house — ^the  pillar  of  this  prosecution, 
now  abandoned  to  common  execration,  as  a  per- 
jured conspirator  against  the  life  of  his  fellow. 
This  depravity  seems  incredible.  It  seemed  to  be 
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honest,  and  was  accredited  by  the  countenance  of 
the  public  prosecutor.  What  a  lesson  it  teaches 
upon  the  uncertainty  and  danger  of  human  evi- 
dence! His  cross-examination  developed  his  iniq- 
uity, but  not  until  we  accumulated  proofs  upon 
proofs  that  Kramer  was  in  New  York  when  he 
swore  he  saw  and  conversed  with  this  defendant 
and  his  victim  close  by  the  place  of  slaughter,  was 
this  protege  of  Zundt  forsaken.  How  many  more 
have  been  insidiously  misled,  not  like  him,  to  rank 
perjury,  but  to  mistaken  opinions  of  identity? 

I  beseech  you,  gentlemen,  to  ponder  thought- 
fully upon  these  suggestions.  Remember  how  im- 
perfect and  fallible  human  judgment  is.  Recall 
the  wise  teachings  of  the  past  upon  the  peril  of 
circumstantial  testimony.  Give  heed  to  the  gentle 
promptings  of  that  spirit  of  charity  beautifying 
alike  religion  and  law.  Listen  to  the  persuasion 
of  those  doubts  inseparable  from  the  undenied  and 
irreconcilable  facts  you  are  to  consider.  If  you 
can  do  so,  consistently  with  conscience  and  duty, 
leave  this  unfortunate  man,  upon  whom  the  hand 
of  God  rests  heavily,  to  linger  out  the  feeble  and 
brief  remnant  of  life,  free  from  the  ignominy  of  a 
felon's  death.  Unless  you  can  lead  him  to  the 
scaffold  ^^dth  a  clear  eye  and  unfaltering  step, 
leave  him  to  suffer,  as  he  must  suffer,  under  the 
scorn  and  persecution  of  the  world. 
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IF  THE  COURT  PLEASES,  GENTLEMEN  OF 
THE  JURY :  On  the  fourteenth  day  of  Decem- 
ber last,  a  thrill  of  horror  spread  itself  through 
this  community  on  the  announcement,  that  in  a 
lone  and  desolate  spot  there  was  found  the  body 
of  a  young  girl — dead.  It  was  not  alone  because 
she  was  dead.  In  this  great  city  of  ours — five  hun- 
dred thousand  people  collected  together — there  is 
no  morning,  there  is  no  evening,  that  we  may  not 
read  in  the  papers  that  somebody  is  dead.  Death 
selects  no  particular  age.  In  one  paragraph  we 
read  of  the  death  of  one  arrived  to  three  score 
years  and  ten — ^the  allotted  period  of  life — at  the 
next  is  recorded  the  premature  destruction  of  a 
tender  bud,  cut  off  in  early  springtime.  Some  of 
us  lose  a  near  and  dear  friend,  around  whom  the 
tendrils  of  our  heart  have  clung,  and  we  mourn- 
fully follow  the  remains  to  the  shades  of  Green- 
wood. We  cherish  the  memory  of  that  loved  one 
in  some  remote  corner  of  our  hearts — we  accept  it 
as  the  dispensation  of  Providence.  We  hear  of  a 
steamboat  explosion  whereby  scores  of  individuals 
are  suddenly  sent  to  their  future  home;  no  such 
feeling  possesses  us  then  as  pervaded  this  com- 
munity on  December  fourteenth.  And  why?  Away 
off  in  that  lonely  spot  lay  the  body  of  that  mur- 
dered girl,  cut,  slashed — brutally,  inhumanly  mur- 
dered— in  a  manner  almost  without  a  parallel  in 
the  history  of  crime. 

And  at  our  breakfast  tables  on  the  morning  of 
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Wednesday,  when  the  incidents  of  the  occurrence 
were  more  fully  developed  to  us,  the  first  impulse 
that  struck  our  minds  was,  "Can  such  a  crime  as 
this  go  unpunished?"  No  one  in  Brooklyn  knew 
who  this  young  girl  was;  she  was  brought  to  the 
Morgue  of  this  city  and  there  exhibited  for  iden- 
tification. Men  from  New  York,  on  Wednesday, 
came  there,  and  it  was  found  that  she  was  a  young 
Jewess,  residing  in  the  city  of  New  York.  Among 
those  men  were  the  Rubensteins,  relatives  of  the 
prisoner.  From  some  circumstances  which  devel- 
oped themselves  on  that  day,  this  prisoner  was 
arrested.  At  that  time  there  was  but  a  single  one 
of  the  several  circumstances  which  have  since  clus- 
tered around  this  case  and,  bound  together,  con- 
stitute a  cable  strong  and  powerful. 

Crime  is  not  perpetrated  in  daylight.  It  not 
often  happens  that  such  a  murder  as  this  occurs 
in  the  view  of  any  being  other  than  the  perpetra- 
tor and  God  Almighty.  So,  in  this  case,  no  human 
eye  looked  upon  that  deed ;  no  one  stood  by  to  say, 
when  that  murderous  hand  was  raised,  "Stay,  it 
shall  not  be  done."  Hence  it  is  that  only  circum- 
stantial testimony  is  possible  to  be  furnished  in 
such  a  case.  It  has  been  said  by  some  that  it  is 
unsafe  to  convict  a  prisoner  of  a  crime  forfeiting 
his  life,  by  circumstantial  evidence.  If  some  one 
crosses  your  threshold  and  invades  your  chamber 
while  you  are  lying  alone  asleep  in  your  bed,  tak- 
ing your  life,  how  is  it  to  be  proven  who  committed 
the  foul  deed  except  by  circumstantial  evidence? 
Sometimes    circumstantial    testimony    is    weak; 
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sometimes  strong:  sometimes  direct  testimony  is 
weak;  sometimes  strong.  What  is  circumstantial 
evidence?  It  is  the  proof  of  facts,  other  than  the 
main  fact.  And  just  in  proportion  as  the  proof  of 
those  facts,  controlled  and  judged  by  human  ex- 
perience, tends  to  the  ultimate  conclusion  under 
investigation,  just  so  strong  is  the  case  of  circum- 
stantial testimony  made  out. 

Upon  the  number,  upon  the  character,  upon  the 
deportment  of  witnesses,  upon  the  nature  of  the 
evidence  are  you  to  judge  also  of  direct  testimony. 
Sometimes  men  have  been  convicted  in  either  case 
improperly.  Human  experience  and  human  capac- 
ity are  so  limited  that  man  may  err.  There  is  no 
act  in  your  life  in  which  the  circumstances  prompt- 
ing it  may  not  be  misunderstood,  misjudged.  We 
are  to  judge  as  human  beings;  we  are  to  deter- 
mine the  force  of  testimony  by  human  capacity. 
Omniscience  pervades  not  the  mind  of  man.  If  we 
conscientiously  and  faithfully  and  earnestly  judge 
the  testimony  presented  to  us,  we  shall  have  per- 
formed our  duty. 

Professor  Greenleaf,  one  of  the  greatest  legal 
writers  of  this  age,  says : 

The  force  of  circumstantial  evidence  is  found  to  depend 
on  the  number  of  particulars  involved  in  the  narrative,  the 
difficulty  of  fabricating  them  all  if  false,  and  the  great 
facility  of  detection,  the  nature  of  the  circumstances  to  be 
compared,  and  from  which  the  dates  and  other  facts  are 
to  be  collected,  the  intricacy  of  the  comparison,  the  num- 
ber of  the  intermediate  steps  in  the  process  of  detection, 
and  the  circuity  of  the  investigation.  The  more  largely 
the  narrative  partakes  of  these  characters,  the  further  it 
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will  be  found  removed  from  all  suspicion  of  contrivance  or 
design,  and  more  profoundly  the  mind  will  repose  on  the 
convictions  of  its  truth.  If  it  is  such  as  satisfies  reason- 
able men  in  matters  of  ordinary  transaction,  it  is  all  which 
the  greatest  skeptic  has  a  right  to  require. 

Gentlemen,  I  do  not  i^ore  the  fact  that  the 
circumstances  must  be  positively  established  and 
must  be  only  in  harmony  with  the  commission  of 
the  crime.  But,  as  they  tend  directly  to  show  the 
main  fact  to  be  true,  just  in  that  degree  is  the 
main*  issue  to  be  drawn  from  them.  It  has  been 
said  that  circumstantial  evidence  is  a  chain.  Some- 
times it  may  be  a  chain  of  various  links,  hung 
together,  so  that  when  one  of  those  links  is  gone 
the  chain  is  broken ;  that  depends  upon  the  nature 
of  the  circumstances.  It  is  more  frequently  like  a 
cable — like  the  cable  which  holds  your  ship  in  the 
rough  waters  of  your  beautiful  harbor,  composed 
of  various  strands  placed  together;  and  just  as 
those  strands  are  solid  and  strong  and  fit  each 
other  and  are  of  good  material,  just  in  that  pro- 
portion is  the  cable  sound.  If  one  or  more  of  those 
strands  are  gone,  the  cable  yet  may  be  secure. 

What  is  the  nature  of  circumstantial  testimony? 
Sometimes  it  comes  from  different  sources  and  cir- 
cumstances, having  no  connection  with  each  other 
and  not  united  by  any  links,  but  like  the  strands 
of  the  cable,  twisted  together,  constituting  the 
whole. 

Upon  the  trial  of  George  S.  Twitchell,  Jr.,  Judge 
Brewster  charged  the  jury  as  follows: 

Suppose  for  a  moment,  this  was  the  rule  of  our  bein(|^, 
and  that  we  had  been  so  situated  that  we  could  beliere 
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nothing  unless  demonstrated  to  us  by  our  own  senses  or 
statements  of  eye-witnesses,  what  would  then  be  our  con- 
dition? Of  course  we  could  not  punish  any  crime  unless  it 
were  perpetrated  in  the  presence  of  spectators.  All  secret 
murders,  arsons,  burglaries,  and  forgeries,  could  be  com- 
mitted with  impunity.  Nor  would  the  mischief  stop  here. 
Few  civil  controversies  could  be  settled  by  jurors;  no 
book  of  original  entries  could  be  received;  no  note  or  obli- 
gation would  avail  unless  there  were  subscribing  witnesses. 
All  bills  would  die  with  the  decease  of  the  attesting  wit- 
nesses. For  the  same  reason,  all  receipts  would  perish 
with  those  who  saw  them  signed,  and  so  would  all  debts 
and  monuments  of  title  be  swept  away  with  the  death  of 
subscribing  witnesses,  and  the  officers  before  whom  they 
were  acknowledged;  all  proof  of  balances  would  be  annihi- 
lated; commerce  would  be  destroyed  or  remitted  to  its  in- 
fancy and  barbarous  ages;  all  efforts  for  the  legal  pun- 
ishment of  crime  would  be  paralyzed;  vigilance  commit- 
tees would  be  substituted  for  courts  and  juries,  and  the 
whole  framework  of  society  would  be  imperiled. 

The  first  of  the  circumstances  upon  which  I  rely 
to  establish  this  case,  is  the  fitting  of  the  boots 
and  shoes  to  the  tracks.  On  Wednesday  this  pris- 
oner is  arrested;  he  is  taken  to  the  headquarters 
of  the  police  department  of  this  city.  On  the 
evening  of  that  day  one  of  the  officers  who  was 
on  the  stand,  Mr.  Clifford,  belonging  to  the  East 
New  York  department,  takes  from  his  feet  a 
pair  of  boots.  I  think  the  learned  counsel  fell  into 
an  inadvertent  error  yesterday  in  stating  to  the 
contrary.  At  that  time,  Mr.  Clifford  testified  he 
noticed  spots  upon  the  boot,  upon  the  upper  sur- 
face, and  underneath  here  in  the  shank;  a  little 
patch  as  it  were  of  extraneous  matter — a  scale. 
He  says  when  he  noticed  it  on  that  occasion,  when 
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the  boots  were  taken  from  the  feet  of  this  pris- 
oner, there  were  present  two  or  three  other  offi- 
cers. The  next  day — these  boots  having  been 
left  overnight  at  headquarters — he  takes  them,  and 
the  shoes  taken  from  the  feet  of  this  unfortunate 
murdered  girl,  to  the  scene  of  the  murder.  An 
officer  accompanies  Clifford. 

Now,  gentlemen,  let  me  say  just  here  one  word 
on  another  subject.  The  learned  counsel  who  ad- 
dressed you  so  ably  yesterday  told  you  that  the  de- 
tectives were  zealous;  that  there  was  no  police- 
man in  this  room  who  did  not  believe,  on  the  start, 
this  man  to  be  guilty.  In  other  words,  they  were 
prejudiced  and  biased  in  the  performance  of  the 
trust  reposed  in  them.  Had  he  stopped  there  I 
would  not  have  thought  it  worth  while  to  reply.  I 
have  no  doubt  that  any  person  in  the  pursuit  of 
a  single  object  becomes  zealous  in  that  particular 
purpose ;  he  may  become  overzealous. 

But  what  else  did  the  language  of  counsel  imply? 
He  tells  you  that  under  the  tutelage  of  Zundt  these 
witnesses  testified.  He  leaves  it  to  be  inferred  by 
you  that  not  only  are  they  earnest  in  their  purpose, 
but  that  they,  whom  you  have  selected  to  protect 
you  from  murderers  and  from  depredations  on 
your  property  and  persons,  are  a  class  of  men  who 
will  deliberately  fabricate  testimony  and  fill  the 
minds  of  witnesses,  under  tutelage,  with  false- 
hood to  send  a  man  to  an  untimely  death.  Well, 
gentlemen,  if  that  is  the  character  of  the  men  who 
are  watching  over  your  interests  here  in  the  city 
of  Brooklyn,  God  help  you.  I  do  not  believe  it 
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But,  gentlemen,  I  will  recur  to  these  circum- 
stances. These  boots  were  the  next  day  taken  to 
this  field.  This  prisoner  had  meanwhile  been  in 
the  station  house;  on  the  floor  of  the  cell  of  the 
station  house  is  whitewash.  The  prisoner,  as  was 
shown  to  you  by  the  testimony  here,  was  confined 
in  one  of  those  cells ;  when  these  boots  were  first 
shown  you  in  the  early  stages  of  this  trial  there 
was  whitewash  found,  as  you  saw,  upon  their  bot- 
toms. He  was  in  the  cell  before  they  were  taken 
from  him.  The  officers  tell  you  the  boots  fitted; 
one  of  them  gives  you  the  peculiarity  of  the  shape 
of  these  tracks  before  he  took  the  boots  there. 
There  was  a  patch  on  each  of  these  boots.  Listen. 
Here  is  soft  mud;  a  man  starts  to  walk  over  it; 
you  place  that  boot  upon  the  soft  mud  and  press 
the  weight  of  a  human  form  upon  it;  wherever 
there  is  a  hollow  here  and  it  is  rounded  off  there, 
would  not  that  appear  at  the  bottom  of  that  track? 
Would  not  the  mud  be  higher  there  than  at  this 
part  of  the  heel?  Is  not  that  the  way  forms  are 
taken?  Is  not  that  the  way  plaster  casts  are 
taken? 

The  same  rule  applies  to  this  patch.  You  place 
that  upon  a  soft  substance,  and  would  not  that 
appear  under  the  impress  made  by  the  bottom  of 
that  boot — I  ask  you  as  men  of  experience  and 
judgment — would  not  that  be  developed  there? 
Would  not  the  pressure  be  deeper  here  than  there, 
and  would  not  there  appear  a  seam  along  there  in 
the  soft  mud?  Yes.  Another  thing:  They  say 
the  impression  was  not  complete;  that  there  was 
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a  part  of  the  boot  which  did  not  make  an  impres- 
sion upon  the  mud.  Why,  you  can  see  for  your- 
selves, a  man  would  have  to  step  pretty  deep  in 
the  mud  before  that  part  of  the  boot  turned  up  at 
the  toe  would  make  an  impression ;  it  is  more  than 
an  inch  high,  and  it  is  pretty  soft  mud  that  would 
enable  him  to  press  down  that  far. 

The  counsel  says  to  you,  "Why,  it  had  snowed, 
and  the  weather  was  sloppy  in  New  York;  there- 
fore, the  tracks  could  not  have  been  the  same." 
Snowed !  How  much  ?  There  was  a  vacant  field  in 
East  New  York;  there  had  been  a  little  layer  of 
snow  which  a  little  sun  had  melted  away.  He  says 
the  snow  melted  and  destroyed  the  tracks.  De- 
stroyed the  tracks  ?  How  deep  did  that  little  shoe 
go  into  the  mud  ?  Even  now,  when  a  large  propor- 
tion of  it  has  been  rubbed  off,  you  can  see.  Nobody 
disputes  that  the  girl  was  there ;  it  is  conceded  on 
all  hands  that  she,  with  a  man  who  wore  a  pair  of 
boots,  that  night  went  from  the  neighborhood  of 
that  fence  near  the  plank  road  down  across  that 
lot.  Step  by  step,  is  he  traced,  side  by  side  are  the 
tracks  of  the  little  feet  and  the  large  feet,  until 
you  come  to  the  little  road  that  passes  through, 
made  for  the  use  of  the  farmer ;  there  they  change, 
and  the  man  and  the  girl  step  towards  the  other 
side,  and  you  can  see  how  they  tread  along  that 
dark  night,  over  that  plowed  field,  until  she  went 
to  her  lonely  death. 

The  officers  tell  you  the  shoes  fitted  as  well  as 
the  boots.  If  they  tell  the  truth  as  to  the  shoes 
what  becomes  of  the  argument  of  the  learned  coun- 
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sel  as  to  the  boots?  If  it  is  true  the  shoe  fitted 
there  that  day,  is  it  not  equally  true  that  the  boot 
would  fit  if  that  boot  made  a  track  there?  If  the 
shoe  fitted,  the  boot  would  fit;  and  no  argument 
about  the  weather,  and  no  argument  about  the  sup- 
posed change  of  the  soil,  could  affect  that  fact. 
The  moment  you  admit  that  shoe  was  the  shoe 
worn  by  the  girl  that  night,  that  moment  the  argu- 
ment of  the  counsel  is  dissipated  into  thin  air. 

Mr.  Wells,  in  a  little  book  which  I  have  before 
me,  which  lawyers  prize  very  much,  says : 

It  has  been  maintained  that  circumstantial  evidence  is 
inherently  of  a  different  and  inferior  nature  from  direct 
and  positive  testimony;  but  that,  nevertheless,  such  evi- 
dence, although  not  invariably  so,  is  frequently  superior  in 
proof  to  the  average  strength  of  direct  testimony;  that, 
under  the  safeguards  and  qualifications  which  have  been 
stated,  it  offers  a  secure  ground  for  the  most  important 
judgment  in  cases  where  direct  evidence  has  not  been  ob- 
tained. It  must,  however,  be  conceded,  with  the  wisest  laws 
and  most  perfect  administration  of  them,  the  innocent  may 
sometimes  be  doomed  to  suffer  the  fate  of  the  guilty,  for  it 
were  in  vain  to  hope  from  any  human  institution  that  all 
error  can  be  excluded.  Certainty  has  not  always  been  at- 
tained even  in  the  sciences  which  admit  of  demonstration, 
still  less  can  unfailing  assurance  be  invariably  expected 
in  investigations  of  merely  contingent  truth.  Nor  can  any 
argument  against  the  validity  and  sufficiency  of  circum- 
stantial evidence  as  a  means  of  arriving  at  moral  certainty 
be  drawn  from  the  consideration  that  it  has  occasionally 
led  to  erroneous  convictions,  which  does  not  equally  apply 
as  an  objection  against  the  validity  and  sufficiency  of 
moral  evidence  of  any  kind,  and  it  is  believed  that  a  far 
greater  number  of  mistaken  sentences  have  taken  place 
in  consequence  of  false  and  mistaken  positive  testimony 
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than  from  erroneous  inferences  drawn  from  circumstan- 
tial evidence. 

What  is  the  next  strand  in  the  cable?  The  mud 
in  that  field  is  yellow;  you  can  see  it.  It  is  not 
necessary  for  me  to  say  to  you  what  the  mud  is  in 
the  city  of  New  York ;  you  know  it  is  no  such  color 
as  that  Professor  Eaton  is  requested  to  make  an 
analysis  or  an  examination  through  the  micro- 
scope, or  by  such  other  means  as  he  might,  as  to 
the  character  of  that  mud.  He  is  furnished  soil 
from  this  boot,  and  from  that  field,  and  from  the 
streets  of  New  York  near  the  residence  of  the  pris- 
oner. What  is  the  result?  In  the  presence  of  Of- 
ficer Clifford,  who  pointed  out  to  him  that  that 
was  the  soil  on  the  boot  when  he  first  took  it  from 
the  prisoner,  he  says  the  soil  of  that  boot  presented 
the  same  characteristics  in  part  as  the  soil  in  the 
field.  The  soil  from  the  city  of  New  York  pre- 
sented no  such  characteristics,  and  that  was  the 
only  specimen  of  dirt  furnished  him  that  did  not 
contain  these  granules  or  particles  of  sand,  the 
presence  or  absence  of  which  characterized  the 
two.  What  do  you  think  of  these  circumstances, 
judging  by  the  law  of  common  sense,  as  to  the 
probabilities  that  that  boot  traversed  that  field 
that  night?  That  is  another  strand  with  which  we 
are  constructing  this  cable. 

What  next?  On  the  bottom  of  this  boot  is  found 
a  scale;  that  scale  is  taken  off,  pointed  out  by 
Clifford  who  saw  it  at  the  same  time  he  took  the 
boots  from  the  prisoner,  but  he  had  no  means  of 
determining  what  it  was  by  the  ordinary  eyesight. 
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Professor  Eaton  takes  it  for  examination.  In  it 
is  contained  a  piece  of  woolen  fibre  similar  in  tex- 
ture and  fibre  to  the  shawl  produced  in  court.  He 
took  from  the  fringe  of  that  a  portion  for  the  pur- 
pose of  examining  it.  What  does  this  mean — of 
the  same  texture  and  the  same  fibre  ?  I  appeal  to 
your  experience.  If  you  go  into  a  store  in  New 
York  or  Brooklyn  to  buy  a  shawl  or  buy  a  half 
dozen  shawls  promiscuously,  and  examine  them 
through  a  microscope  carefully,  as  Professor 
Eaton  did,  so  as  to  see  just  the  size,  quality  and 
texture,  will  they  be  alike?  How  many  shawls 
would  you  have  to  buy  before  you  procured  another 
exactly  of  the  same  fibre  and  texture?  How  hap- 
pens it  that  this  shawl  contains  the  same  texture 
and  the  same  fibre  as  is  found  in  that  little  scale? 
But  more.  There  is  found  in  that  scale  a  piece 
of  corn  husk.  "It  is  to  be  regretted  that  there 
was  not  a  more  thorough  examination  made  into 
this  subject  by  chemical  analysis!"  So  says  the 
counsel.  Do  you  require  a  chemical  analysis  to 
tell  you  when  you  purchase  an  apple  that  it  is  an 
apple?  Is  not  the  eyesight  and  magnifying  glass 
as  satisfactory  in  judging  of  a  piece  of  corn  husk? 
There  were  other  circumstances.  That  corn  husk 
and  that  woolen  fibre  were  encrusted  in  dried 
blood.  This  shawl  was  introduced  in  evidence; 
and  I  propose  to  show  you  here  just  where  and 
how  this  deed  was  done.  While  that  shawl  lay 
there  in  the  mud  some  heavy  substance  came  upon 
it,  and  pressed  it  in  that  folded  and  hardened 
form.     Was  not  that  the  time  when  this  boot 
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stepped  on  it  and  procured  that  scale?  That  was 
not  the  only  scale  in  all  human  probability.  Walk- 
ing around  New  York  all  on  that  main  part  of  the 
sole  would  be  obliterated;  but  right  here  on  the 
edge  of  the  sole  remained  this  fragment  of  scale, 
procured  upon  the  boot  at  the  time;  and  right 
there,  on  the  under  side  of  this  shawl,  is  now  a 
little  piece  of  substance  which  I  may  fairly  submit 
to  you  as  corn  husk.  The  step,  if  it  was  a  step,  was 
here  upon  the  fringe;  and  there  is  the  fringe,  a 
portion  of  which  was  found  in  the  scale.  Now,  is 
it  probable  that  this  man  procured  this  clot  of 
blood  where  chickens  were  being  killed,  that  he 
traveled  to  some  other  quarter  and  procured  a 
piece  of  corn  husk,  then  down  into  his  mother's 
store  and  obtained  a  piece  of  shawl?  Think  of  it! 
Yet  such  is  the  argument  which  is  presented  to 
you  by  the  greatest  advocate  in  America. 

Well,  what  next  ?  There  was  a  little  spot  on  top 
of  the  boot — it  is  a  spatter  as  a  drop  will  spatter. 
The  professor  cut  it  out  and  examined  it,  and 
found  it  to  be  blood.  Now,  it  is  possible  that  that 
drop  of  blood  was  obtained  somewhere  else;  but 
where  is  the  evidence  of  this  reeking  shawl  at  the 
Morgue  from  which  it  was  procured  ?  If  there  was 
any  claim  of  that  kind,  it  was  competent  to  prove 
it.  Why,  think  of  it!  Here  is  a  body  remaining 
two  days,  frozen  cold  and  stiff;  the  life-blood 
has  poured  out  through  a  gash  awful  to  behold; 
the  body  is  taken  to  the  Morgue  and  there  laid  out, 
I  may  assume,  upon  the  slab  which  is  usually  used 
for  that  purpose.   The  coroner  says  the  prisoner 
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shrank  away  from  the  body.  Is  there  any  evidence 
that  he  was  near  enough  to  get  any  dripping  blood 
on  the  top  of  his  boot?  I  think  not.  It  is  the  only 
explanation  to  be  made  of  this  circumstance,  with- 
out any  evidence  whatever  to  sustain  it.  I  think  I 
may  safely  twist  it  as  one  of  the  strands  of  this 
cable. 

Will  you  say  that  the  circumstances  are  not  as 
convincing  as  more  positive  evidence  would  be? 

In  the  trial  of  Dr.  Schoeppe,  in  Pennsylvania, 
the  court  used  these  expressions: 

Circumstantial  evidence  may  be  quite  as  satisfactory 
and  convincing  as  positive  evidence.  Witnesses  may  be  of 
doubtful  character;  they  may  swear  positively  to  the  fact 
of  killing,  and  they  may  be  perjured,  or  they  may  be 
honestly  mistaken  in  the  identity  of  the  person;  but  when 
a  number  of  facts  are  sworn  to  by  a  number  of  witnesses 
of  undoubted  credibility,  pointing  with  unerring  certainty 
to  the  guilt  of  the  accused,  and  irreconcilable  with  any  rea- 
sonable hypothesis  of  innocence,  this  may  be  more  satis- 
factory than  the  evidence  of  two  or  three  witnesses,  who 
swear  positively  to  facts  about  which  they  may  be  mis- 
taken, or  designedly  misrepresent  the  truth. 

The  late  Chief  Justice  Gibson  has  said  that  he  scarcely 
knew  whether  there  was  such  a  thing  as  evidence  purely 
positive;  and,  to  illustrate  the  fallacy  of  the  opinion  en- 
tertained by  some,  that  no  one  ought  to  be  convicted  of  a 
capital  crime  on  circumstantial  evidence,  puts  the  follow- 
ing strong  case:  "You  see  a  man  discharge  a  gun  at  another, 
you  see  the  flash,  you  hear  the  report,  you  see  the  person 
fall  a  lifeless  corpse,  and  you  infer  from  all  those  circum- 
stances that  there  was  a  ball  discharged  from  the  gun, 
which  entered  the  body  and  caused  his  death,  because  such 
is  the  moral  and  natural  cause  of  such  an  effect.  But  you 
did  not  see  the  ball  leave  the  gun,  pass  through  the  air, 
and  enter  the  body  of  the  slain ;  and  your  testimony  to  the 
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fact  of  killing  is  therefore  only  inferential ;  in  other  words, 
circumstantial.  It  is  possible  that  no  ball  was  in  the  gun; 
and  we  infer  that  there  was,  only  because  we  cannot 
account  for  the  death  on  any  other  supposition." 

We  might  put  another  case  of  circumstantial  evidence: 
two  men  are  seen  to  enter  a  room  alone,  excited  and  quar- 
reling; the  door  is  closed,  and  immediately  the  report  of 
firearms  is  heard,  the  room  is  entered  by  others,  and  one 
is  found  with  a  pistol  in  his  hand,  just  discharged,  and 
the  other  upon  the  floor,  in  the  agonies  of  death,  with  a 
ball  through  his  brain.  This,  too,  would  be  a  case  of 
circumstantial  evidence.  But  we  are  strongly  inclined  to 
believe,  that  any  man  who  could  entertain  a  reasonable 
doubt  of  guilt  upon  such  evidence,  although  circumstantial, 
would  be  better  fitted  for  a  place  in  the  lunatic  asylum 
than  a  seat  in  the  jury  box. 

What  next?  The  knife  is  there.  By  some  fatuity- 
inexplicable  to  us,  the  man  who  committed  this 
deed  thrust  the  knife  into  a  corn  stack  at  the  very 
place  where  the  deed  was  done.  Isn't  it  surpris- 
ing that  the  man  who  committed  that  deed  didn't 
carry  the  knife  away,  or  thrust  it  deep  into  the 
ground,  or  in  some  manner  conceal  it  where  it 
could  not  be  found?  Such  is  the  fatuity  of  crime. 
The  knife  is  found ;  the  officer  in  his  zeal  to  ferret 
out  this  mystery,  goes  to  New  York ;  he  goes  first, 
naturally,  in  the  neighborhood  of  the  whereabouts 
of  the  suspected  man,  and  at  138  Division  Street 
this  knife  is  shown  to  have  been  purchased. 

Here  is  a  man  belonging  to  a  race  which  fre- 
quents a  particular  and  single  locality  in  New 
York,  accused  of  this  crime ;  here  is  a  knife  found 
with  which  the  crime  was  committed;  here  is  an 
officer,  who  goes  directly  to  that  locality  and  finds 
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knives  similar  to  this,  where  such  knives  are  sold. 
Next  door  to  the  store  frequented  by  this  prisoner, 
the  knife  was  bought. 

But  that  is  not  all.  Here  is  a  little  girl  brought 
here  as  a  witness.  We  are  told  she  is  under  the 
tutelage  of  Zundt.  Look  at  her  when  on  the  stand. 
How  much  did  the  able  and  distinguished  counsel 
in  examining  her  impair  the  weight  of  her  testi- 
mony? She  says  she  identified  the  prisoner  at 
once  as  the  man  who  bought  the  knife.  She  says 
she  was  surprised  when  he  said  he  wanted  an  un- 
finished knife,  and  looked  at  him  to  see  what  kind 
of  man  it  was  that  preferred  an  unfinished  to  a 
finished  knife.  What  does  the  counsel  say  in  an- 
swer? "He  would  not  likely  have  bought  it  right 
there  in  his  neighborhood."  Why,  the  same  fatuity 
which  led  him  to  leave  it  in  the  corn  stack,  led  him 
to  buy  it  there.  Could  he  look  forward  and  see 
that  in  two  days  he  was  to  be  arrested  ?  New  York 
is  a  great  city  for  criminals,  and  they  stay  there 
because  it  is  the  best  place  to  conceal  themselves — 
among  its  drifting  and  changing  population. 
Rubenstein  never  imagined  that  in  two  days  after- 
wards these  facts  would  come  to  light  which  would 
put  him  on  trial  for  this  murder. 

Why  was  it  he  preferred  such  a  knife?  There  is 
a  motive;  no  man  acts  without  a  motive,  slight  or 
overpowering.  I  think  I  can  explain  it.  That  lit- 
tle handle  upon  the  finished  knife  is  small,  not 
easily  held,  and  more  or  less  smooth.  If  you  were 
going  to  buy  a  knife  to  do  a  deed  of  this  kind, 
which  would  you  rather  have — ^that  handle  there, 
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to  take  hold  of,  or  this  rough-cornered  one?  This 
indentation  there,  or  this  small,  smooth  handle? 
I  think  it  will  not  take  you  long  to  answer  that 
question.  There  were  three  rivets  in  these  knives, 
and  no  other  knives  of  this  kind  were  ever  known 
to  be  sold  in  New  York. 

The  counsel  says  she  didn't  identify  it  by  the 
split  handle  until  after  the  cross-examination. 
That  is  in  her  favor.  If  she  had  been  tutored  by 
Zundt,  would  she  have  forgotten  that?  Assuredly 
not.  I  submit  to  you,  had  you  the  shadow  of  a 
doubt  about  that  circumstance  when  that  little 
girl  and  her  father  left  the  stand?  The  man  who 
bought  that  knife  must  have  it  sharper ;  he  wished 
no  knife  for  his  purpose  that  was  unfinished  so 
far  as  its  sharpness  was  concerned ;  it  was  the  un- 
finished handle  that  suited  his  purpose. 

But  a  witness  comes  here  who  tells  you  that  on 
that  afternoon  this  defendant  was  in  his  store 
from  three  o'clock  until  six.  I  have  a  word  here  to 
say  about  that  testimony.  It  was  attempted  to  be 
verified  by  a  host  of  circumstances  with  reference 
to  the  check  and  other  matters.  Now,  one  way  to 
make  an  alleged  fact  seem  plausible,  is  to  prove  a 
large  number  of  other  facts  having  no  immediate 
connection  with  the  principal  fact,  but  leaving  it 
to  be  inferred  therefrom  that  the  principal  fact  is 
true.  Was  this  prisoner  at  Kohn's  place  from 
three  o'clock  to  six  on  that  day?  That  check  may 
have  been  given  him,  he  may  have  drawn  money 
on  that  check,  as  he  probably  did,  he  may  have 
had  all  these  business  transactions  with  the  pris- 
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oner,  and  yet  Rubenstein  not  have  been  there  from 
three  to  six. 

What  connection  is  shown  between  those  two 
facts?  I  do  not  say  that  Kohn  has  deliberately 
stated  what  is  not  true;  I  am  merely  to  present 
considerations  which  operate  on  my  mind.  Even 
if  he  is  honest  he  is  liable  to  be  mistaken  as  to  the 
date,  although  he  says  he  is  not  mistaken.  Accord- 
ing to  Mr.  Kohn,  this  prisoner  came  there — and  he 
is  partially  corroborated  by  his  partner — and  he 
sat  there  with  nothing  to  do  from  three  to  six.  I 
do  not  know  that  that  seems  improbable  to  you.  It 
seems  to  me  a  most  remarkable  circumstance. 
And  he  says  he  walked  up  Center  Street  to  the 
prisoner's  residence.  For  what?  For  the  purpose 
of  collecting  two  dollars  from  a  man  from  whom 
he  says  he  could  get  a  thousand  dollars  if  he 
wished.  I  do  not  know  the  motives  that  always 
actuate  men  when  they  testify.  I  do  know  that 
respectable  looking  men  sometimes  testify  falsely ; 
I  do  know  that  the  business  relations  between 
these  parties  had  been  very  considerable,  and  I 
do  know  it  was  a  most  singular  circumstance  that 
they  should  find  just  the  man  on  that  day  who 
saw  him  just  the  time  he  was  said  to  have  pur- 
chased this  knife,  and  I  leave  it  for  you,  gentle- 
men, to  compare  the  testimony  of  that  little  girl 
and  her  father  with  the  testimony  of  this  man, 
and  judge  between  them.  I  think  it  may  be  fairly 
said  that  this  strand  may  go  into  the  cable. 

What  next?  A  number  of  witnesses,  who  were 
in  the  car  in  which  the  defendant  and  this  girl 
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traveled  from  the  ferry  to  East  New  York,  as  they 
read  the  account  in  the  newspapers  begin  to  de- 
velop themselves.  Five  witnesses  besides  the 
driver  testify  they  saw  the  girl  in  the  car.  Three 
of  them  say  that  the  girl  sat  on  one  side  of  the  car, 
and  two  of  them  that  she  sat  on  the  other.  That  is 
made  a  subject  of  criticism,  and  let  us  see  properly 
to  what  extent.  It  is  conceded  that  the  woman  on 
the  car  at  that  time  was  this  murdered  girl.  The 
mistake  is  made  with  reference  to  the  man  as  well 
as  the  woman.  Now,  if  witnesses  can  make  a  mis- 
take as  to  the  girl,  who  it  is  conceded  was  there, 
could  they  not  make  the  same  mistake  with  refer- 
ence to  the  man?  We  are  now  on  the  subject  of 
identification.  One  of  the  three  girls  says  when 
she  is  shown  this  man — she  is  brought  from  New 
Jersey,  knows  none  of  these  parties — she  is  sure 
this  is  the  man ;  two  others  say  they  believe  he  is 
the  man,  although  they  will  not  swear  positively. 
One  of  the  men  says  that  he  is  the  man;  one  of 
them  that  he  is  not  the  man,  and  one  of  them  that 
he  is  not  certain.  Is  not  that  just  the  kind  of  evi- 
dence that  would  be  likely  to  be  found  if  he  was 
really  the  man  ?  Look  at  the  caution  and  apparent 
truthfulness  of  these  witnesses. 

It  often  happens  that  we  mistake  men;  but  I 
undertake  to  say,  when  five  strangers  who  never 
saw  the  countenance  of  this  man  before,  unless  in 
that  car,  see  him  here  in  court,  and  two  of  them 
are  certain  he  is  the  man  before  seen,  two  of  them 
uncertain,  and  one  of  them  thinks  it  is  not  the  man, 
it  is  pretty  safe  to  say  he  is  the  man.    The  con- 
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ductor  says,  that  when  they  arrived  at  the  end  of 
the  route,  the  man  arose  and  left  the  car  and  the 
girl  followed.  I  add  this  as  another  of  the  strands 
which  go  to  make  this  cable. 

After  this  deed  was  committed,  on  Monday  after- 
noon he  was  walking  down  from  Canal  Street, 
where  he  had  been  with  the  bereaved  brother  of 
this  young  girl.  Walking  along,  he  says :  "Maybe 
your  sister  was  carried  off  into  the  country  and 
murdered  by  loafers."  But  that  is  not  all.  One  of 
the  witnesses  testifies  here,  that  on  Wednesday, 
while  his  brother  and  father  were  over  here  at 
Brooklyn,  and  when  it  was  known  in  New  York 
where  this  murdered  girl  was  found,  before  any 
information  could  have  gone  to  New  York  to  iden- 
tify this  murdered  girl,  he  met  him,  and  he  says, 
"She  was  found  just  as  I  dreamed."  What  did  that 
mean?  "Found  just  as  I  dreamed."  In  the  place 
where  I  dreamed,  under  the  circumstances  which 
I  dreamed.  Killed  in  the  manner  which  I  dreamed. 
How  happened  it?  He  may  be  an  excellent  dreamer, 
he  may  have  an  imaginative  nature  and  may  have 
the  peculiarities  of  mind  claimed  for  him,  but  it  is 
a  wonderful  degree  of  accuracy. 

A  little  work  here  on  circumstantial  evidence, 
discussing  what  facts  indicate  the  perpetrator  of 
a  crime,  says: 

Other  such  facts  are  the  officious  affectation  of  grief  and 
concern  as  an  artifice  to  prevent  or  avert  suspicion;  false 
representations  as  to  the  state  of  a  party's  health,  or  the 
utterance  of  obscure  or  mysterious  predictions  or  allusions, 
the  pretense  of  supernatural  dreams,  noises,  or  other  omens 
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or  intimationa  calculated  to  prepare  the  connections  for 
the  event  of  sudden  death,  and  to  diminish  the  surprise  and 
alarm  which  naturally  follow  such  an  event. 

I  may  safely  add  that  this  is  another  of  the 
strands  which  complete  this  cable. 

I  ask  you  which  one  of  these  facts  would  not 
reasonably,  and  to  a  moral  certainty,  if  it  stood 
alone  and  unexplained,  satisfy  you  that  this  pris- 
oner was  guilty?  But  join  them  and  was  there 
ever  such  a  cable  constructed  in  human  history? 
I  have  read  in  vain  in  books  which  occupy  the 
shelves  of  law  libraries  to  see  where  I  could  dis- 
cover one.  From  different  sources,  with  no  possi- 
bility of  collusion,  some  from  one  place,  some  from 
another,  each  one  independent  of  the  others,  no 
two  connected — was  there  ever  such  a  combina- 
tion of  circumstances?  Add  the  single  other  fact 
which  I  propose  to  call  your  attention  to,  the  blood 
found  upon  the  sleeves  of  this  overcoat,  and  a 
cable  is  constituted  that  cannot  be  broken  or  de- 
stroyed. 

So  much  for  the  People.  There  is  testimony  for 
the  defense.  The  defense  endeavors  to  prove  an 
alibi,  that  is,  that  at  the  time  this  act  was  com- 
mitted, this  prisoner  was  somewhere  else.  If  that 
is  satisfactorily  proven,  it  is  the  end  of  the  case 
and  the  prisoner  is  entitled  to  go  free. 

In  Allison's  Practice  of  the  Criminal  Law,  it  is 
said: 

It  is  essential  that  the  plea  of  alibi  shall  be  adequately 
proved.  In  jud^ng  of  this  matter,  the  court  and  the  jury 
have  chiefly  to  consider  the  character  of  the  witnesses  who 
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speak  to  the  fact,  the  manner  in  which  they  give  their  evi- 
dence, and  the  comparative  weight  due  to  them  and  the 
witnesses  for  the  prosecution.  It  is  frequently  no  easy 
matter,  even  by  the  most  skillful  examination,  to  detect  the 
falsehood  of  an  alibi.  By  making  the  witnesses  speak  to 
the  events  which  really  took  place  on  a  particular  day,  and 
merely  applying  them  to  the  day  libelled,  they  are  some- 
times able  to  present  a  story  to  the  jury  which  hangs  re- 
markably well  together  in  all  its  parts,  and  wears  all  the 
air  of  truth,  because  the  events  described  are  true  in  them- 
selves in  relation  to  each  other,  and  only  false  when  applied 
to  the  particular  day  in  question. 

On  the  Surratt  trial,  the  court  said : 

We  have  an  instance  of  the  honest  fallibility  of  the 
human  memory  in  respect  to  the  identity  of  time,  under 
the  promptings  of  pity,  or  friendship,  or  sympathy,  in  the 
case  of  the  Commonwealth  of  Massachusetts  against  Web- 
ster, for  the  killing  of  Dr.  Parkman,  some  eighteen  years 
ago,  in  which  several  witnesses  of  respectability  swore  so 
positively,  and  yet  so  honestly,  to  facts  placing  it  beyond 
the  pale  of  possibility  that  Dr.  Webster  could  have  been 
present  at  the  scene  of  the  murder,  if  that  testimony  had 
been  strictly  true  in  relation  to  the  time,  that  the  general 
sense  of  the  community  seemed  in  doubt  as  to  whether 
Littlefield,  an  important  witness  for  the  prosecution,  was 
not  in  fact  the  real  murderer  of  Parkman;  and  yet,  after 
the  verdict  of  the  jury  had  been  rendered,  and  the  sentence 
of  law  pronounced  against  the  prisoner,  Webster,  who  knew 
better  than  any  other  mortal,  made  full  confession  of  his 
guilt. 

Let  US  see  about  this  defense  of  alibi.  There  are 
two  ways  in  which  such  a  defense  may  be  presented 
and  seem  to  be  correct.  The  first  is  by  relating  a 
particular  class  of  circumstances,  stating  them 
truthfully  just  as  they  occurred,  but  placing  them 
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at  the  wrong  period  of  time,  transferring  them  by 
an  hour,  or  transferring  them  by  a  day.  The  sec- 
ond method  is  by  bringing  in  an  overwhelming 
line  of  circumstances  which  are  true,  and  as  to 
which  there  is  no  dispute,  but  which  do  not  tend 
to  show  the  main  fact,  while  the  witnesses  will 
swear  falsely  to  the  main  fact.  It  makes  a  false 
statement  look  plausible  and  consistent.  You  say 
there  was  a  party,  wedding,  and  relate  minutely 
the  incidents ;  you  bring  witnesses  to  swear  that  it 
was  at  a  particular  time,  and  others  to  testify  that 
the  prisoner  was  there.  Now,  if  the  last  fact  is 
not  true,  what  is  the  significance  of  the  others? 
Yet  it  may  tend  to  carry  an  impression  to  the  mind 
that  the  last  statement  is  correct. 

Listen.  This  prisoner  belongs  to  a  class  of  peo- 
ple known  as  Polish  Jews.  They  come  from  the 
conquered  provinces  of  Russia;  peculiar  in  their 
characteristics,  living  in  a  comparatively  small 
territory;  they  are  ignorant,  uncultivated,  have 
no  school  education  except  what  is  obtained  from 
their  religious  teachers;  they  are  oppressed  and 
despised  by  surrounding  races.  There  they  are 
isolated,  having  their  own  customs,  their  own  laws 
and  their  own  faith;  they  discard  from  their 
minds  as  a  natural  result  that  broad  fellowship 
which  goes  out  to  the  whole  human  race ;  they  are 
compassed  within  a  small,  narrow  circle. 

Gentlemen,  do  not  misunderstand  me.  I  do  not 
apply  these  remarks  to  all  the  people  of  this  or 
any  other  country  of  the  Jewish  faith — far  from 
that.   It  does  not  lie  in  my  mouth  to  condemn  a 
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relifirious  people  who  have  accepted  as  their  guide 
the  Old  Testament  handed  down  by  God  Almighty, 
the  teachings  of  which,  whether  correctly  under- 
stood by  them  or  not,  are  adopted  as  the  warp  and 
woof  of  their  creed.  I  do  not  condemn  a  class,  be- 
cause of  their  religious  faith,  who  have  accepted 
that  grand  old  book,  which  has  been  the  guiding 
star  of  civilization  down  to  this  day,  and  has  shed 
its  light  through  ages  of  surrounding  darkness. 
Far  from  it.  My  remarks  are  applied  to  this  par- 
ticular class  alone  of  that  people.  Comparatively 
a  few  years  ago  it  was  the  boast  of  the  Jews  that 
while  State  prisons  were  filled  with  thousands  of 
Protestants  and  Catholics  and  non-believers,  no 
Jews  were  there. 

Gentlemen,  when  these  people  come  to  this  coun- 
try they  bring  the  same  characteristics  which 
they  possessed  abroad ;  they  assemble  together  in 
some  specific  locality;  they  live  together,  as  it 
were,  another  people  than  ours,  with  different  cus- 
toms and  different  habits;  in  the  extreme,  clan- 
nish. And  I  have  a  right  to  argue  to  you  my  con- 
clusion that  the  characteristics  of  this  pecular 
class  of  people  are  such  that  they  would  override 
other  obligations  for  the  protection  of  one  of  their 
own  kind,  to  a  degree  to  which  more  intelligent 
and  more  cultivated  men,  differently  educated, 
would  not  assent.  Now,  gentlemen,  these  are  the 
people  who  have  testified  in  this  case. 

This  alibi  is  sought  to  be  proved  by  thirteen  wit- 
nesses. Of  these  thirteen,  all  but  three — if  I  under- 
stand the  testimony — are  related  in  some  way  to 
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each  other  and  to  the  prisoner,  either  by  blood  or 
marriage.  This  alibi  is  said  to  be  proved  merely  by 
the  allegation  that  this  person  was  at  a  certain 
room  where  the  game  of  lotto  was  being  played 
during  the  time  when  this  girl  was  murdered. 
This  is  sought  to  be  bolstered  up  and  made  prob- 
able by  proof  that  there  was  a  wedding ;  that  there 
was  a  party ;  and  proof  of  the  departure  for  and 
return  from  these  places  by  these  respective  wit- 
nesses who  have  testified  to  the  alibi. 

No  doubt  there  was  a  wedding  and  party;  and 
that  fact  proves  this  and  this  only:  that  these 
vntnesses  cannot  as  to  the  time  be  mistaken.  But 
my  argument  to  you  is  not  that  they  are  mistaken, 
but  that  they  are  not  truthful ;  that  in  the  face  of 
this  evidence  produced  by  the  prosecution,  you 
cannot  believe  their  testimony. 

Another  circumstance :  almost  all  of  these  wit- 
nesses to  the  alibi  testify  as  to  the  particular  time 
when  these  things  occurred;  they  know  because 
some  particular  circumstance  directed  their  at- 
tention to  the  watch  or  clock ;  they  can  remember 
now  just  what  time  it  was  on  that  occasion.  I  sub- 
mit to  you  that  on  the  comparison  of  these  two 
species  of  testimony — ^the  direct  testimony  to  the 
alibi  and  the  circumstantial  testimony — it  is  not 
possible,  by  no  means  probable,  that  the  testimony 
for  the  defense  is  correct. 

But  I  am  told  that  there  has  been  no  motive 
shown ;  and  the  counsel  has  said  the  man  who  was 
guilty  of  the  original  wrong  done  to  this  girl  was 
the  murderer,  to  which  I  agree.    It  is  not  necessary 

218 


Classics  of  the  Bar 

for  us  to  show  the  motive  in  order  to  convict  the 
prisoner.  There  is  no  doubt  of  the  fact  that  where 
a  motive  is  shown  the  case  is  strengthened.  It  is 
true  that  Rubenstein  has  not  been  shown  to  be  the 
author  of  this  original  wrong;  it  is  equally  true 
that,  reflecting  upon  the  habits  and  circumstances 
surrounding  this  girl,  no  other  person  is  indicated 
to  be  the  more  probable  author  of  that  offense 
than  he. 

The  counsel  asks  you,  where  is  the  evidence  of 
the  dalliances  and  familiarities  usually  attendant 
upon  such  relations?  What!  evidence  of  familiar- 
ities between  a  married  man  and  an  unmarried 
girl?  Is  the  counsel  serious  in  such  an  argiunent 
as  this?  Are  such  relations  paraded  before  the 
observation  of  the  world? 

It  was  proven  that  the  afflicted  brother  of  this 
young  girl,  after  he  had  been  to  the  station  house, 
searched  for  her  at  some  disreputable  places,  and 
the  counsel  says,  "There  is  in  this  a  volume" ;  and 
that  volume  he  undertook  to  read  to  you  in  con- 
veying the  impression  to  your  minds  that  this  girl 
was  known  by  the  brother  to  be  of  unchaste  char- 
acter. I  read  that  volume  in  no  such  way ;  there  is 
printed  upon  those  pages  that  which  teaches  me 
no  such  lesson.  Did  no  gentleman  of  this  jury  ever 
hear  of  girls  being  carried  off  by  force  to  such 
places?  In  the  great  city  of  New  York  you  would 
suppose  that  it  could  suggest  itself  to  the  mind  of 
the  brother  accompanying  an  officer  from  the  sta- 
tion house,  having  searched  elsewhere,  that  she 
might  have  been  carried  off  to  such  a  place.  Is  it 
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to  be  inferred  from  that  search  in  that  place,  that 
the  brother  supposed  her  unchaste?  Look  at  it. 
Here  is  an  afflicted  brother ;  he  goes  to  one  station 
house  after  another,  he  roams  about  wherever 
anxious  inquiry  suggests;  his  beloved  sister  has 
been  gone  for  more  than  a  day,  which  is  unusual 
for  her;  she  was  scarcely  ever  away  from  home 
except  to  work;  at  last  the  suggestion  enters  his 
mind  from  some  source  or  other — whether  from 
the  officer  or  otherwise  does  not  appear — that  some 
one  may  have  carried  her  to  such  a  place.  Is  it 
legitimate  to  infer. from  this  her  dishonor  or  bad 
character  in  the  opinion  of  the  brother  of  this 
girl?  I  submit  to  you  that  such  a  conclusion  can 
not  properly  be  drawn. 

And  now,  gentlemen,  what  is  your  duty  in  this 
matter?  It  is  demanded  by  the  People  that  the 
man  who  committed  this  fearful  crime  shall  alone 
be  punished.  There  are  some  circumstances  con- 
nected with  this  transaction  which  stain  it  with 
peculiar  horror.  Here  was  this  girl,  young,  in 
the  prime  of  life,  small  in  stature.  It  is  said  that 
this  prisoner  was  physically  incapable  of  commit- 
ting this  deed.  I  think  he  would  be  incapable 
now.  In  December  he  was  about  his  business  as 
usual,  and,  if  these  witnesses  are  to  be  believed, 
actively  about  his  business.  He  may  not  have 
been  a  strong  man ;  there  is  no  doubt  he  was  sick 
in  April  and  May,  and  perhaps  in  June.  Nor  if 
there  any  doubt  that,  at  least  to  a  large  extent,  he 
had  recovered  from  that  illness.  How  much  would 
a  girl  of  twenty  years  old  resist  attack  by  a  man 
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made  in  this  manner?  How  many  girls  are  there 
that  would  not  drop  instantly  upon  their  knees  and 
shriek  without  opposition?  The  sturdy  attributes 
which  pertain  to  the  character  of  a  male,  and 
which  lead  him  to  defend  himself  and  resist  at- 
tack, are  contrasted  in  the  female  character  by  a 
timidity  which  makes  women  yield  at  once  to  an 
attack  and  only  scream  for  help.  If  any  of  you 
have  daughters,  how  much  do  you  suppose  your 
daughter  of  twenty  years  of  age  would  resist  a 
man  with  a  knife  in  his  hand  intending  to  destroy 
her  life?  She  might  throw  up  her  hands  and  try 
to  seize  hold  of  it ;  she  might  drop  upon  her  knees 
and  beg  for  mercy. 

Gentlemen,  how  do  you  think  this  crime  was 
committed?  I  have  an  idea  about  it,  and  I  submit 
it  to  your  judgment.  This  girl  had  mud  upon  her 
knees.  That  shows  that  at  some  time  at  least  she 
had  been  on  her  knees.  This  wound  was  cut  from 
the  left  to  the  right.  That  is  unusual,  I  submit, 
not  natural  if  the  person  inflicting  the  blow  stood 
in  front  of  his  victim.  Now  wasn't  it  committed  in 
this  way?  Didn't  this  man  seize  this  girl — upon 
her  knees,  she  having  gone  there  to  beg  for  mercy 
— by  the  hair  at  the  back  of  the  head,  and  pulling 
that  head  backward,  standing  behind  her  at  the 
right,  draw  it  across  her  throat?  How  much  blood 
would  be  likely  to  flow  upon  the  man  who  did  it? 
The  gash  is  in  front,  a  great  gash,  by  which  the 
arteries  and  the  veins  and  the  very  windpipe  are 
cut.  Blood  spurts  by  pressure  through  an  aper- 
ture. If  the  aperture  is  small,  and  the  pressure  is 
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great,  it  spurts  a  distance.  If  the  aperture  is 
great,  and  the  pressure  is  the  same,  it  does  not 
spurt  any  considerable  distance.  Might  not  a  man 
have  occupied  the  position  which  I  have  described 
and  cut  this  poor  girl's  throat,  with  her  face  from 
him,  and  thereby  avoid  that  blood?  It  does  not  ap- 
pear that  even  the  same  clothes  were  upon  the 
prisoner  that  were  worn  after  his  return;  he 
might  not  have  had  this  particular  overcoat  on; 
the  blood  that  was  found  on  the  sleeves  inside  may 
have  come  from  the  hand.  I  do  not  say  this  was 
so.  I  leave  these  suggestions  to  your  considera- 
tion in  answer  to  the  argument  that  the  man  who 
committed  the  deed  would  have  been  covered  with 
blood. 

The  People  demand,  as  I  said  before,  that  no  one 
but  the  guilty  should  suffer.  They  demand  just  as 
strongly,  and  your  own  sense  of  right  demands, 
that  if  you  are  satisfied  that  the  guilty  is  before 
you,  he  should  suffer.  This  deed  is  one  of  peculiar 
atrocity. 

By  the  law  of  God,  as  promulgated  by  Moses,  in 
which  this  man  peculiarly  believes,  it  is  decreed 
that  "Whosoever  sheddeth  man's  blood,  by  man 
shall  his  blood  be  shed."  In  the  same  Holy  Book, 
among  the  commandments  which  God  Almighty 
handed  down  from  Mount  Sinai,  was  one,  "Thmt 
Shalt  not  kill."  That  same  Book,  and  that  same 
Jehovah,  That  this  prisoner  especially  adores,  has 
said,  "Ye  shall  take  no  satisfaction  for  the  life  of 
a  murderer  which  is  guilty  of  death,  for  he  shall 
mrely  be  put  to  death."  If  this  man  is  guilty  he 
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has  no  right  to  ask  for  mercy  at  your  hands.  By 
his  religion,  by  the  law  of  the  land,  he  is  con- 
demned. If  he  is  not  guilty,  let  him  go  at  once. 
But  if  this  fearful  crime  was  perpetrated  by  his 
hand,  in  the  name  of  that  God  Whom  he  worships, 
in  the  name  of  the  People  whom  you  and  I  alike 
represent,  in  the  name  of  that  sense  of  right  and 
justice  which  is  implanted  in  the  bosom  of  all,  so 
pronounce  by  your  verdict. 


The  jury  deliberated  an  hour  and  twenty  minutes  and 
found  the  defendant  guilty. 

Upon  being  asked  by  the  court  if  he  had  anything  to  say, 
or  reason  to  give  why  sentence  of  death  should  not  be 
passed  upon  him,  Rubenstein  uncurled  from  each  of  his 
temples  a  lock  of  hair  nearly  a  foot  in  length,  which  locks 
he  said  he  wore  as  a  religious  duty  and  by  them  would 
swear  he  was  innocent  as  an  unborn  babe.  He  was  then 
sentenced  to  hang  on  March  24,  1876. 

A  stay  of  execution  was  granted,  pending  an  appeal; 
and  shortly  afterwards  Rubenstein  died  in  his  cell  of  tuber- 
culosis, the  end  being  hastened  by  his  general  nervous  pros- 
tration and  self-deprivation  of  nourishment. 
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IN  the  early  part  of  the  year  1898,  the  Wood- 
workers' Union  of  Oshkosh,  Wisconsin,  in  a 
letter  mailed  to  the  several  manufacturers  of 
that  city,  asked  a  compliance  with  the  following  de- 
mands of  the  woodworkers :  an  increase  of  wages ; 
the  abolition  of  woman  and  child  labor ;  the  recog- 
nition of  the  labor  organization,  and  a  weekly  pay 
day. 

The  letter  was  ignored  by  those  to  whom  it  was 
addressed  and  the  employees  entered  upon  a  strike. 

Before  the  termination  of  the  strike,  which  con- 
tinued fourteen  weeks,  legal  proceedings  were  in- 
stituted in  the  Criminal  Court  of  Oshkosh  by  the 
District  Attorney  against  Thomas  I.  Kidd,  George 
Zentner  and  Michael  Troiber,  charging  them  with 
having  entered  into  an  unlawful  conspiracy  to  in- 
jure the  business  of  the  Paine  Lumber  Co.,  one  of 
the  manufacturing  concerns  affected  by  the  strike. 

George  M.  Paine  and  his  son,  Nathan  Paine, 
were  officers  and  stockholders  of  the  Paine  Lum- 
ber Co.,  George  M.  Paine  being  its  president. 

Thomas  I.  Kidd  was  the  General  Secretary  of 
the  Amalgamated  Woodworkers'  International 
Union  with  general  offices  in  Chicago.  Zentner 
and  Troiber  were  members  of  local  unions. 

The  trial  of  the  case  began  in  October,  1898, 
and  lasted  approximately  three  weeks. 
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District  Attorney  Walter  W.  Quartermass,  as- 
sisted by  F.  W.  Houghton,  represented  the  prose- 
cution. Clarence  S.  Darrow,  of  Chicago,  assisted 
by  Harry  I.  Weed  and  Earl  P.  Finch,  of  the  Wis- 
consin bar,  appeared  for  the  defendants,  Mr.  Dar- 
row making  the  final  appeal  in  their  behalf. 


Clarence  Darrow* s  Address  to  the  Jury 

GENTLEMEN  OF  THE  JURY: 
The  defendants  in  this  case,  Thomas  I.  Kidd, 
George  Zentner  and  Michael  Troiber,  are  on  trial 
charged  with  a  conspiracy  to  injure  the  business  of 
the  Paine  Lumber  Company,  by  means  of  a  strike 
and  the  incidents  arising  therefrom.  While  you 
have  been  occupied  for  some  time  listening  to  the 
evidence  in  this  case,  and  while  the  Court  will 
instruct  you  as  to  the  rules  of  law  under  which 
this  evidence  is  to  be  applied,  still,  it- is  impossible 
to  properly  present  the  case  to  you  without  a  broad 
survey  of  the  great  questions  that  are  agitating 
the  world  to-day. 

This  case  is  but  an  episode  in  the  great  battle 
for  human  liberty.  The  Paine  Lumber  Company 
may  hire  its  lawyers  and  import  its  detectives  into 
your  peaceful  community  and  it  may  send  these 
defendants  to  jail;  but  so  long  as  injustice  and 
inhumanity  exist,  so  long  as  employers  build  their 
palaces  from  the  unpaid  labor  of  their  serfs,  and 
rob  childhood  of  its  life  and  sunshine  and  joy,  you 
will  find  others,  thank  God,  to  take  the  places  of 
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these  as  fast  as  the  doors  of  the  jails  close  upon 
them. 

This  is  not  a  criminal  case,  and  every  actor  con- 
cerned in  this  drama  understands  it  well.  Coun- 
sel may  argue  as  they  please  about  the  details,  but 
deep  in  your  hearts,  deep  in  the  mind  of  every 
man  who  thinks,  is  the  certain  knowledge  that  this 
drama  in  which  you  play  such  an  important  part 
is  but  a  phase  of  the  great  social  question  that 
moves  the  world. 

You  have  been  told  of  disorder  and  tumult.  I 
look  back  at  that  mad  riot  around  McMillen's  mill. 
I  understand  full  well  the  elements  of  terror  and 
lawlessness  that  were  present  in  that  wild,  tumul- 
tous crowd ;  I  look  back  at  the  men  and  women  and 
little  children  gathered  there  —  the  Americans, 
Bohemians,  Germans,  Austrians  —  whose  com- 
bined voices  were  like  the  babbling  of  the  waves 
upon  the  sea,  and  I  know  it  was  but  an  incident  in 
a  great  struggle  which  commenced  many  centuries 
ago  and  which  will  continue  until  human  liberty  is 
secured  and  equality  has  come  to  dwell  on  earth.  It 
was  an  incident  alone,  and  if  one  man  had  been  ab- 
sent, or  one  hundred  men  had  been  absent,  that 
threatening,  tumultous  mob  would  have  been  pres- 
ent just  the  same.  You  may  send  these  men  to  jail 
to-morrow  if  you  will ;  aye,  if  all  the  chief  actors 
should  be  numbered  with  the  dead,  and  the  condi- 
tions still  remained,  the  same  overflowing,  threat- 
ening sea  of  men  and  women  would  gather  once 
again. 

Let  me  repeat :  This  is  not  a  criminal  case ;  and, 
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malicious  as  these  Paines  are,  I  have  no  idea  that 
they  would  prosecute  this  case  simply  to  put  Kidd 
in  jail.  These  employers  are  using  this  court  of 
justice  because  in  their  misguided  cupidity  they 
believe  they  may  be  able  to  destroy  what  little  is 
left  of  that  spirit  of  independence  and  manhood 
which  they  have  been  slowly  crushing  from  the 
breasts  of  those  who  toil  for  them.  Ordinarily, 
men  are  brought  into  a  criminal  court  for  the  rea- 
son that  they  are  bad.  Thomas  I.  Kidd  is  brought 
into  this  court  because  he  is  good.  If  Thomas  I. 
Kidd  had  been  mean  and  selfish  and  designing,  if 
he  had  held  out  his  hand  to  take  the  paltry  bribes 
that  these  men  pass  out  wherever  they  find  one  so 
poor  and  weak  as  to  take  their  dirty  gold,  this 
case  would  not  be  here  to-day.  Kidd  is  a  defend- 
ant in  these  criminal  proceedings  because  he  loves 
his  fellow  men.  It  is  not  the  first  time  that  evil 
men  have  used  the  law  for  the  purpose  of  bring- 
ing righteous  ones  to  jail ;  and  so  long  as  this  great 
battle  is  waged,  these  incidents  will  continue  to 
mark  the  history  of  the  strife. 

Gentlemen,  you  and  I  may  have  different  views 
of  how  things  should  be  done.  Probably  no  two  of 
you,  looking  at  the  injustice  and  oppression  of  the 
earth,  and  desiring  to  better  it,  would  go  at  it  in 
exactly  the  same  way.  But  I  undertake  to  say 
there  was  not  a  well-meaning  citizen  in  the  town 
of  Oshkosh,  not  a  man  who  had  in  him  one  drop 
of  the  milk  of  human  kindness,  that  did  not  wish 
these  poor  boys  could  win.  And  yet,  after  the 
strike  is  over,  and  peace  has  come  again,  these 
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malignant  employers,  not  satisfied  with  the  past, 
are  bound  still  to  pursue  these  defendants  in  the 
false  name  of  your  State  for  the  sake  of  teach- 
ing these  men  that  if  they  ever  dare  again  to 
assert  their  rights,  the  doors  of  the  jail  will  open 
to  receive  them.  The  malice  of  George  M.  Paine  is 
exceeded  only  by  his  avarice.  It  was  not  enough 
that  he  should  take  the  toil  and  the  sweat  and  the 
life  of  these  poor  men  for  starvation  wages ;  but 
when  all  is  past  and  gone,  he  dares  to  take  into  his 
polluted  hands  the  law  which  should  be  holy  and 
above  suspicion,  and  which  was  made  to  protect 
him,  and  to  protect  you  and  me ;  to  take  this  law 
and  use  it  as  a  dagger  to  stab  these  men  to  death. 
Paine  had  to  find  three  conspirators ;  as  one  he 
took  Michael  Troiber.  I  never  saw  Troiber  before. 
I  probably  shall  never  see  him  again  unless  Paine 
pursues  him  further,  and  then  I  hope  to  be  present. 
But,  gentlemen,  whoever  Troiber  is,  he  is  not  a 
great  man ;  just  a  common,  plain  man,  probably  an 
ignorant  man  in  the  reckoning  of  this  world ;  bom 
beyond  the  seas,  hearing  there,  no  doubt,  as  others 
have  heard,  of  wonderful  opportunities  offered  be- 
neath the  Stars  and  Stripes,  and  coming  here  with 
high  hopes  and  grand  aspirations  to  make  a  home 
for  himself  and  his  children,  where  he  could  be 
free  and  happy  and  contented  and  prosperous; 
and  he  came  here  and  fell  into  the  clutches  of 
George  M.  Paine.  If  the  emigration  companies, 
instead  of  sending  information  to  the  poor  of 
other  lands  in  reference  to  the  beauties  and  glori- 
ous opportunities  of  America,  would  send  a  pic- 
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ture  of  George  M.  Paine  and  his  prison  pen,  we 
would  not  have  so  many  aliens  in  this  land  to-day. 
Troiber  came  here,  as  thousands  of  others  have 
come  from  all  nations  of  the  earth,  to  lend  his 
brawn  and  muscle  and  life  to  the  building  up  of 
this  great  land — and  he  worked  for  ninety  cents  a 
day  until  he  grew  old  and  stunted  and  haggard 
and  worn,  and  thought  he  had  a  right  to  ask  some- 
thing more ;  and  then  George  M.  Paine  hired  law- 
yers to  bay  him  inside  the  prison  doors. 

Michael  Troiber  is  an  Austrian  by  birth.  He 
came  here  as  others  have  come.-  However  much 
George  M.  Paine  may  have  robbed  and  abused 
him,  he  is  entitled  to  the  same  protection  from  a 
jury  of  his  adopted  countrymen  as  every  other 
man ;  and,  gentlemen,  I  know  he  will  get  it.  And 
it  is  not  because  I  fear  that  he  will  not  that  I  take 
the  time  to-day  to  talk  to  you.  Let  me  say  to  you, 
gentlemen  of  the  jury,  the  battle  in  which  these 
defendants  are  engaged  is  your  fight  as  well  as 
theirs.  There  is  not  a  man  upon  this  jury  who 
has  not  the  same  interest  in  these  burning  ques- 
tions of  the  day  as  the  defendant  Kidd.  I  am  ap- 
pealing to  you  for  the  stunted  men  and  suffering 
women  and  dependent  children  who  cannot  speak. 
I  appeal  for  them,  and  not  for  him;  and  I  say, 
gentlemen,  their  lives — their  future  and  their  hap- 
piness— are  in  your  keeping  as  much  as  they  ever 
were  in  his. 

You  remember  the  extract  from  the  principles 
of  the  International  Woodworkers'  Association 
read  by  Brother  Quartermass  in  an  effort  to  con- 
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vict  these  defendants?  I  undertake  to  say  that 
Brother  Quartermass  never  read  anything  in  his 
life  before  that  had  more  truth  and  justice  in  it 
than  the  sentiments  contained  in  this  little  book, 
and  in  Thomas  I.  Kidd's  speech,  which  he  also  read 
to  you.  And  I  want  to  say,  and  I  should  like  to 
have  Mr.  Houghton  write  it  down  as  a  text  for  the 
sermon  he  will  deliver  when  I  am  done,  that,  until 
these  sentiments  are  written  into  the  Constitution 
of  America,  we  will  never  have  the  liberty  and 
equality  of  which  our  politicians  boast.  And  when 
they  are  written  there — as  they  will  be  one  day, 
gentlemen,  whether  you  send  Thomas  I.  Kidd  to 
jail  or  not — George  M.  Paine's  son  will  have  no 
better  opportunity  in  the  world  than  these  poor 
children,  whose  lives  he  has  wasted  away  by  the 
luxury  and  extravagance  of  his  own. 

Now,  who  is  Zentner?  I  have  spoken  of  Troiber, 
but  I  think  you  gentlemen  need  to  be  introduced  to 
Zentner.  The  evidence  is  ten  times  stronger 
against  Brother  Houghton  than  it  is  against  Zent- 
ner. Why,  it  is  stronger  against  Brother  Hough- 
ton's pastor  than  it  is  against  Zentner,  for  the 
preacher  admits  that  he  made  a  speech  and  we 
haven't  heard  of  any  of  Zentner's.  He  made  no 
speeches,  and  therefore  he  could  not  be  a  very 
good  labor  agitator,  for  you  know  the  first  thing 
necessary  for  a  labor  agitator,  is  to  make  a  speech ; 
and  if  that  were  the  only  thing  necessary,  I  have 
an  idea  Brother  Houghton  might  be  a  labor  agi- 
tator. But  you  must  have  a  heart  back  of  it,  and 
that  might  bar  Brother  Houghton. 
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Who  is  Zentner?  He  has  been  referred  to  as 
captain  of  the  pickets,  and  that  is  all.  But  George 
M.  Paine  wants  you  to  convict  him  and  it  is  not 
every  day  that  he  asks  a  favor  of  his  fellow  citi- 
zens. As  a  matter  of  form,  however,  before  you 
accommodate  his  majesty,  perhaps  it  would  be  well 
to  know  what  you  are  doing  it  for.  Now,  do  you 
want  to  send  him  to  jail  because  he  was  a  captain 
of  pickets  ?  If  so,  all  right.  He  will  undoubtedly 
have  better  food  there  than  he  could  get  off  the 
wages  that  George  M.  Paine  would  pay  him,  and 
he  can  keep  warmer  through  the  winter.  I  think, 
gentlemen,  that  it  would  be  a  mighty  good  scheme 
for  the  woodworkers  of  Oshkosh  if  all  of  them 
could  go  to  jail  for  the  winter. 

By  the  way,  here  are  some  of  the  rules  showing 
what  is  expected  of  a  man  who  goes  to  work  for 
Paine : 

All  employees  are  to  be  in  their  places  when  the  bell 
rings  and  whistle  blows  for  starting,  and  must  not  absent 
themselves  except  in  case  of  necessity. 

All  employees  who  quit  their  places  or  the  employ  of 
this  company  without  our  consent  or  a  reasonable  notice 
of  such  intention,  are  subject  to  damages  therefor;  and 
such  persons  wUl  not  be  paid  until  the  next  regrular  pay 
day  following. 

Loud  talking  or  shouting  in  or  around  the  mill  and  fac- 
tory cannot  be  allowed  except  in  cases  of  accident  or  fire. 

No  unnecessary  talking  will  be  allowed  during  work 
hours. 

I  take  it  that  this  last  rule  has  been  copied  ver- 
b<Uim  from  the  rules  governing  penitentiaries  in 
this  State  and  others.    If  there  is  anything  that 
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George  M.  Paine  prides  himself  on  it  is  being  up 
to  date.  There  is  not  a  modern  improvement  that 
he  has  not  got.  I  guarantee  that  he  has  visited 
every  penal  institution  of  the  United  States  in 
some  capacity  or  other.  If  he  has  not  he  should. 
The  only  difference  that  I  can  see  between  the 
State's  prison  and  George  M.  Paine's  factory  is 
that  Paine's  men  are  not  allowed  to  sleep  on  the 
premises.  American  citizens  do  not  exactly  relish 
the  idea  of  being  locked  up  as  they  are  in  this 
factory ;  they  have  inherited  certain  foolish  tradi- 
tions of  liberty  that  make  them  object;  they  will 
doubtless  get  over  these  prejudices,  but  don't  be 
in  such  a  hurry,  gentlemen — ^give  them  a  little 
time. 

And  because  these  men  dared  to  go  to  Paine 
and  ask  for  a  few  more  pennies  of  that  wealth  that 
they  are  creating  at  his  machines,  because  they 
asked  a  little  more  of  that  money  which  comes 
from  the  sash  and  doors  and  blinds  which  he  sends 
to  fourteen  States  of  this  great  Union,  he  wants 
to  send  them  to  jail.  How  is  it  that  under  our  free 
institutions  a  man  like  this  could  be  born?  He 
is  not  content  with  despoiling  all  whom  he  has 
touched  with  his  polluted  grasp,  but  if  his  em- 
ployees dare  to  raise  their  hands  for  justice,  they 
are  to  be  answered  with  a  prison  pen. 

Gentlemen  of  the  jury,  it  is  the  theory  of  the 
State  in  this  case  that  Mr.  Kidd  was  responsible 
for  this  strike.  Now,  there  is  one  beauty  about  a 
conspiracy  case;  there  is  one  thing  that  made  it 
valuable  to  ancient  tyrants,  and  that  makes  it 
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equally  valuable  to  modem  tyrants,  and  that  is, 
that  you  do  not  need  much  of  any  theory  to  carry 
it  on.  If  there  is  somebody  you  want  to  get,  as 
there  always  is,  because  most  of  us  have  enemies, 
then  you  make  a  charge  of  conspiracy,  and  you  are 
allowed  to  prove  what  the  defendant  said  and  did, 
and  what  everybody  else  said  and  did  over  any 
length  of  time  that  you  see  fit  to  carry  it,  and  there 
you  get  your  conspiracy.  Conspiracy  is  the  child 
of  the  Star  Chamber  Court  of  England,  and  it  has 
come  down  to  us,  like  most  bad  things  and  many 
good  ones,  from  the  remote  past  without  much 
modification.  George  M.  Paine  should  have  lived 
in  the  ancient  days.  He  should  have  been  one  of 
those  barons  with  a  castle  on  the  Rhine,  whose 
edict  went  up  and  down  the  river,  and  who,  when- 
ever he  wanted  a  head,  could  send  for  it  without 
even  the  formality  of  a  jury  trial. 

George  M.  Paine  is  a  misfit  in  republican  insti- 
tutions and  in  democratic  days,  where  the  people, 
theoretically  at  least,  are  supposed  to  have  rights 
that  are  equal  to  those  of  barons  and  of  kings.  It 
was,  in  those  old  days,  not  only  criminal  to  try  to 
kill  the  king,  but  it  was  an  unlawful  conspiracy 
even  for  several  to  imagine  the  death  of  the  king. 
And  it  was  in  those  good  old  days  that  a  jury  con- 
victed a  man  for  writing  the  poetry  that  Brother 
Quartermass  read  to  you.  Brother  Quartermass  re- 
marked, "And  they  convicted  him."  Why,  if  the 
names  of  those  jurors  were  blazoned  upon  the  wall 
in  this  court  of  justice  to-day,  even  Brother  Hough- 
ton would  turn  and  view  them  with  contempt.  They 
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convicted  him,  gentlemen,  because  he  wrote  a  poem 
lauding  Thomas  Paine  and  his  "Rights  of  Man," 
because  he  said  a  word  in  favor  of  a  man  who  per- 
haps did  as  much  for  American  liberty  as  any  man 
who  ever  lived. 

When  these  manufacturers  set  out  to  get  rid  of 
Kidd  they  started  for  an  injunction — one  of  the  in- 
ventions of  the  devil.  George  M.  Paine,  when  he 
was  on  the  stand,  admitted  that  he  did  try  to  get 
these  men  enjoined  but  could  not  do  it.  So  they 
unearthed  these  old  Star  Chamber  proceedings, 
the  same  proceedings  that  in  every  age  of  the 
world  have  been  used  to  condemn  the  great  and 
the  humane  of  the  earth  when  tyrants  desired  their 
blood.  They  sought  the  aid  of  the  law  of  con- 
spiracy. 

There  is  a  conspiracy  here,  dark  and  damnable. 
If  my  clients  here  are  innocent — and  you  know 
they  are — then  George  M.  Paine  and  George  M. 
Plaine's  son,  and  "other  men  to  us  unknown,"  in 
the  language  of  this  wonderful  information,  are 
guilty  of  entering  the  temple  of  justice  and  using 
the  law  for  the  purpose  of  sending  innocent  men 
to  a  prison  pen  without  cause  and  without  shadow 
of  truth. 

It  was  an  ancient  law  that  a  man  who  conspired 
to  use  the  courts  to  destroy  his  fellow  men  was 
guilty  of  treason  to  the  state.  He  had  laid  his 
hand  upon  the  state  itself ;  he  had  touched  the  bul- 
wark of  human  liberty ;  when  he  assaulted  the  free- 
dom of  one  man  he  assaulted  the  liberty  of  every 
other  subject  of  the  state.    And  when  George  M. 
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Paine  raised  his  hand  to  strike  a  blow  against  the 
liberty  of  Thomas  I.  Kidd,  he  struck  at  your  free- 
dom and  mine.  There  are  criminals  in  this  case, 
gentlemen,  who  in  the  eye  of  Heaven  and  in  the 
light  of  justice  have  been  guilty  of  conspiring 
against  the  framework  of  our  great  institutions; 
and  you  know  their  names;  and  I  know  their 
names;  and  whether  written  here  or  not,  if  there 
is  a  book  where  the  deeds  of  men  are  recorded  by 
a  Judge  Who  can  look  beneath  the  pretences  of 
hollow  hearts,  upon  that  record  George  M.  Paine's 
name  and  Nathan  Paine's  name  are  written  down 
as  men  who  conspired  against  the  liberty  of  their 
fellows  and  against  the  country  in  which  they  live. 

In  many  well-ordered  penitentiaries  outside  of 
Oshkosh  they  have  a  rule  that  people  cannot  con- 
verse at  all.  And  down  in  the  dark  coal  mines 
where  those  human  moles  burrow  in  the  earth  for 
the  benefit  of  the  monstrous,  greedy  corporations 
that  are  corrupting  the  life-blood  of  the  nation, 
they  work  men  in  chaingangs,  and  put  an  Italian, 
an  Austrian,  a  German,  an  American  and  a  Bo- 
hemian together  so  that  they  can  not  understand 
each  other  when  they  speak,  so  that  they  may  not 
combine  and  conspire;  because  in  combination — 
and  in  combination  alone — is  strength. 

The  beginning  of  the  strike  was  not  the  speech 
of  Thomas  I.  Kidd.  All  the  orators  on  earth 
can  never  bring  dissatisfaction  and  riot  where  jus- 
tice rules ;  and  can  never  keep  down  the  seething 
sea  of  discontent  where  crime  and  wrong  prevail. 
Herman  Daus  went  to  his  employer — and  who  is 
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Herman  Daus?  A  union  man.  You  saw  him  be- 
fore you;  intelligent  and  honest  looking;  and  yet 
these  men  say  he  is  a  criminal.  Herman  Daus  is  a 
respectable  citizen  of  Oshkosh ;  one  who  has  toiled 
and  labored,  and  helped  to  rear  your  beautiful 
town.  He  has  worked  for  eight  or  ten  years  in 
these  mills ;  has  given  that  much  of  his  life  to  his 
employer,  and  worked  at  a.  machine  where  any 
day  the  wheels  or  knives  might  clip  his  fingers  in- 
stead of  the  wood.  Eight  or  ten  years'  experience, 
and  getting  a  dollar  and  a  quarter  a  day.  Seven  dol- 
lars and  a  half  a  week  for  a  man  who  had  worked 
at  dangerous  machinery  for  ten  years,  and  they 
had  promised  him  a  raise;  and  he  went  singly, 
singly,  the  way  this  corporation  desired  to  have  a 
man  meet  it.  I  do  not  know  whether  he  carried 
his  cap  in  his  hand.  I  do  not  know  whether  he 
knelt  down  before  them  like  a  vassal  of  the  ancient 
days,  and  in  the  way  that  an  Oshkosh  lord  wishes 
his  vassals  to  kneel.  If  he  did  not,  it  was  his  mis- 
take. But  he  did  decently  ask  for  a  raise.  And 
what  reply  did  he  get  from  these  high-toned  gen- 
tlemen, who. come  into  this  court  of  justice  with 
kid  gloves  and  well-brushed  clothes,  and  who  can 
study  manners  at  foreign  courts?  They  told  him 
to  go  to  hell.  Well,  he  would  not  have  far  to  go, 
Mr.  Paine. 

There  was  another  man  who  worked  in  Paine's 
mill,  and  he  said,  "I  want  a  raise" ;  and  the  answer 
came,  "Well,  you  get  out  of  here  or  I'll  give  you  a 
raise  in  the  pants."  What  beautiful  gentlemen 
these  are!   Won't  it  be  a  pleasure,  gentlemen  of 
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the  jury,  just  to  accommodate  them  by  passing  out 
a  verdict  of  guilty? 

Gentlemen,  let  me  ask  you,  do  you  suppose  that 
there  are  jails  enough  on  earth  to  hold  the  men 
who  will  rise  in  rebellion  against  such  conditions? 
Aye,  if  the  jails  and  the  penitentiaries  and  the 
scaffolds  could  have  strangled  rebellion  and  insur- 
rection, there  would  have  been  no  American  Re- 
public. 

Seven-eighths  of  the  men,  gentlemen,  working 
for  Mr.  Paine,  according  to  his  own  statement,  re- 
ceive less  than  a  dollar  and  a  half  a  day.  It  was  for 
trying  to  better  this  condition  that  these  men,  your 
citizens,  are  sought  to  be  branded  as  felons. 

And  that  is  not  all  the  tale  these  figures  tell. 
Here  is  another  part  of  it :  One-quarter  of  all  the 
people  who  work  for  Paine  are  children  and 
women.  And  these  are  not  included  in  the  wages 
quoted.  You  have  seen  some  of  the  children ;  some 
of  them  came  upon  the  witness  stand. 

In  this  day  of  civilization,  when  the  ingenuity 
of  man  is  constantly  inventing  machinery  to  take 
the  place  of  human  toil,  it  is  found  that  little  chil- 
dren can  do  the  work  that  men  did  before.  Painft' 
has  been  able  to  get  machines  to  do  the  labor  that 
once  required  the  work  of  a  skilled  mechanic.  By 
the  aid  of  these  powerful  machines  Paine  can  take 
the  wife  from  the  home,  and  the  children  from  the 
school  and  cradle,  and  place  them  at  the  machines, 
and  send  the  father  out  in  the  streets  to  tramp. 
This  is  a  problem  that  confronts  every  sociologist 
who  cares  anything  for  his  fellow  men. 
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Let  us  add  to  what  the  seven-eighths  receive  the 
wages  paid  to  children  and  the  girls — and  it 
proves,  gentlemen  of  the  jury,  according  to  Paine's 
figures,  as  given  in  this  report,  that  the  average 
pay  of  all  is  ninety-six  cents  per  day.  And  yet 
they  say  that  these  underfed  and  underpaid  toilers 
were  contented  and  prosperous  and  happy  till 
Thomas  I.  Kidd  came  to  Oshkosh. 

Happy  and  prosperous  and  contented!  Gentle- 
men, it  was  a  sweeping  indictment  that  the  State's 
Attorney  made  when  he  told  you  that  sixteen  hun- 
dred of  his  fellow  citizens  were  guilty  of  con- 
spiracy; but  when  he  tells  you  that  sixteen  hun- 
dred of  your  fellow  citizens  were  happy  and  pros- 
perous and  contented  under  these  starvation 
wages,  the  indictment  is  more  sweeping  still.  An 
American  who  would  be  contented  with  wages  like 
that  would  soon  become  a  slave,  and  that  is  what 
this  taskmaster  wants.  He  would  wish  them  to 
make  doors  without  food — aye,  without  lumber, 
too,  as  the  men  who  toiled  in  Egypt  were  asked  to 
make  bricks  without  straw,  until  the  agitators — 
Moses  and  the  rest — led  them  out. 

Gentlemen,  the  wages  of  the  men  were  bad 
enough,  but  I  want  to  say  a  word  about  these 
little  children.  I  know  that  the  man  whose  heart 
would  not  bleed  at  their  tales  of  suffering  and 
misery  is  not  fit  to  live  in  a  free  country,  and  is 
devoid  of  all  sentiments  such  as  ought  to  move  a 
man.  Gentlemen,  let  these  conditions  go  on,  and 
on,  and  on,  and  the  natural  laws  of  affection  will 
be  reversed — the  laws  which  prompt  the  father 

288 


Classics  of  the  Bar 

to  care  for  his  little  child,  to  toil  for  it,  and  strive 
for  it,  and  give  the  child  a  few  years  of  sunshine 
and  happiness  and  joy  and  a  chance  at  our  public 
schools — those  laws  will  be  reversed  and  the  little 
child  will  go  to  the  mill  and  leave  the  father  to 
roam  the  streets.  It  is  coming,  because  every  new 
machine  that  is  invented,  when  placed  in  the 
power  of  greed  and  selfishness  is  operated  for  the 
smallest  cost,  and  when  the  child  can  use  that  ma- 
chine, then  the  little  child  must  work,  and  the 
father  starve  or  tramp  as  best  he  may. 

Let  us  think  of  it  a  minute.  The  child  is  the 
father  to  the  man.  He  is  the  one  on  whom  must 
rest  in  the  future,  the  burdens  and  responsibili- 
ties and  duties  of  citizenship  and  government. 
After  you  and  I  have  played  our  parts  and  gone 
they  must  carry  on  the  battles  which  we  com- 
menced. Responsibility  comes  soon  enough,  and 
trouble  and  sorrow  come  soon  enough,  and  age 
comes  soon  enough  at  best;  and  there  is  none  too 
much  of  joy  and  sunshine  and  happiness  in  the 
world.  It  ought  to  be  that  these  little  children 
should  be  spared  for  a  time  at  least  before  they 
learn  that  the  world  is  cruel  and  unkind.  And 
yet,  our  modern  civilization,  with  its  wondrous 
contrivances,  has  reached  into  the  cradle  and  taken 
these  little  children  in  the  morning  of  their  youth 
and  set  them  to  work. 

You  remember  the  story  of  the  Arab  chief  who 
was  lured  from  his  desert  home  and  taken  to  a 
factory  town,  and  shown  the  glory  and  the  mag- 
nificence and  the  great  triumphs  of  civilization? 
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He  was  taken  to  a  mill  where  little  children  were 
busy  feeding  wheels  and  tending  machines,  and 
this  was  pointed  out  as  one  of  the  triumphs  and 
glories  of  the  civilization  of  this  western  world. 
The  chief  asked  if  these  were  young  criminals  who 
were  placed  at  work,  and  was  told  that  they  were 
simply  factory  hands.  Then  he  replied,  "Take  me 
back  to  my  desert  home;  I  had  rather  wander  a 
wild  Arab  on  the  plain  where  at  least  childhood 
is  free  than  be  in  your  civilization,  where  you  set 
your  children  to  work  in  prison  shops." 

Gentlemen,  if  all  that  Oshkosh  can  show  for  the 
civilization  of  this  day  is  these  stunted,  starved 
children  that  have  made  it  great,  then  I  say  it 
would  be  better  if  not  one  brick  was  left  standing 
upon  another  in  your  town,  and  that  you  give  back 
the  soil  to  the  original  savage  who  once  roamed 
the  shores  of  your  lovely  lake. 

I  say  to  George  M.  Paine  and  to  those  who  thrive 
from  the  toil  of  these  little  ones,  that  you  are  pay- 
ing too  great  a  price  for  the  gold  you  make,  when 
you  take  the  mothers  and  sisters  from  their  homes, 
and  rob  childhood  of  its  sunshine  and  its  joy.  I 
say  that  the  luxury  and  the  profligacy  and  the  ad- 
vantages that  have  come  to  these  employers*  fam- 
ilies have  come  through  the  unpaid  toil  of  those 
who  serve  them.  And  I  want  to  say  to  you,  George 
M.  Paine  and  Nathan  Paine,  that  your  wives  and 
your  daughters,  when  they  cover  themselves  with 
their  gowns  of  silk,  have  not  been  clothed  by  the 
worm  alone,  but  their  raiment  has  been  spun  from 
the  bowels  of  babes. 
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You  remember  the  lines  of  Mrs.  Browning  in 
reference  to  the  poor  children  who  worked  in  the 
factories  of  England?  I  suppose  if  Brother 
Quartermass  had  been  there  she  would  have  been 
sent  to  jail  for  writing  that  poetry,  too,  if  some- 
body had  asked  him  to  use  the  great  seal  of  Eng- 
land to  cover  up  the  iniquity : 

Do  you  hear  the  children  weeping,  0  my  brothers. 

Ere  the  sorrow  comes  with  years? 
They  are  leaning  their  young  heads  against  their  mothers, 

And  "that"  cannot  stop  their  tears. 
The  young  lambs  are  bleating  in  the  meadows; 

The  young  birds  are  chirping  in  the  nest; 
The  young  fawns  are  playing  with  the  shadows; 

The  young  flowers  are  blowing  towards  the  west; 
But  the  young,  young  children,  O  my  brothers! 

They  are  weeping  bitterly ! 
They  are  weeping  in  the  playtime  of  the  others. 

In  the  country  of  the  free. 

Do  you  question  the  young  children  in  their  sorrow. 

Why  their  tears  are  falling  so? 
The  old  man  may  weep  for  his  to-morrow 

Which  is  lost  in  Long  Ago; 
The  old  tree  is  leafless  in  the  forest; 

The  old  year  is  ending  in  the  frost; 
The  old  wound,  if  stricken,  is  the  sorest; 

The  old  hope  is  hardest  to  be  lost; 
But  the  young,  young  children,  0  my  brothers! 

Do  you  ask  them  why  they  stand 
Weeping  sore  before  the  bosoms  of  their  mothers, 

In  our  happy  Fatherland? 

For  all  day  the  wheels  are  droning,  turning; 

Their  wind  comes  in  our  faces; 
Till  our  hearts  turn,  our  heads  with  pulses  burning, 

And  the  walls  turn  in  their  places. 
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Turns  the  sky  in  the  high  window,  blank  and  reeling, 

Turns  the  long  light  that  drops  adown  the  wall. 
Turn  the  black  flies  that  crawl  along  the  ceiling — 

All  are  turning,  all  the  day,  and  we  with  all. 
And  all  day  the  iron  wheels  are  droning, 

And  sometimes  we  could  pray, 
"0  ye  wheels"  (breaking  out  in  a  mad  moaning), 

"Stop!  be  silent  for  to-day!" 

Ay,  be  silent !  Let  them  hear  each  other  breathing 

For  a  moment,  mouth  to  mouth; 
Let  them  touch  each  other's  hands,  in  a  fresh  wreathing 

Of  their  tender  human  youth; 
Let  them  feel  that  this  cold  metallic  motion 

Is  not  all  the  life  God  fashions  or  reveals; 
Let  them  prove  their  living  souls  against  the  notion 

That  they  live  in  you,  or  under  you,  O  wheels! 
Still,  all  day,  the  iron  wheels  go  onward. 

Grinding  life  down  from  its  mark; 
And  the  children's  souls,  which  God  is  calling  sunward, 

Spin  on  blindly  in  the  dark. 

They  look  up  with  their  pale  and  sunken  faces. 

And  their  look  is  dread  to  see. 
For  they  mind  you  of  the  angels  in  high  places. 

With  eyes  turned  on  Deity. 
"How  long,"  they  say,  "how  long,  0  cruel  nation, 

Will  you  stand  to  move  the  world  on  a  child's  heart — 
Stifle  down  with  a  mailed  heel  its  palpitation. 

And  tread  onward  to  your  throne  amid  the  mart?" 
Our  blood  splashes  upward,  O  gold-heaper, 

And  our  purple  shows  your  path! 
But  the  child's  sob  in  the  silence  curses  deeper 

Than  the  strong  man  in  his  wrath! 

There  was  a  time  in  England,  which  is  the 
mother  of  all  this  agitation,  when  the  poor  serf 
that  lived  on  his  lord's  estate  was  sold  with  the 
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land.  There  was  a  time  a  little  later  when  the 
poor  laboring  man  did  not  dare  leave  his  own 
country  without  getting  permission  of  his  em- 
ployer, as  Paine's  slaves  are  bound  to  do  when 
they  leave  his  mill  for  a  moment's  time.  There 
was  a  day  later  when  the  first  glimmerings  of  a 
new  morning  for  the  world  commenced  to  dawn 
upon  them.  They  began  to  organize  Jn  an  effort 
to  help  themselves.  And  what  did  they  meet? 
They  met  the  prison  pen.  Aye,  gentlemen,  they 
met  the  scaffold  and  the  flames. 

The  early  history  of  trade  unions  shows  that  the 
first  associations  came  together  in  the  waste 
places  where  no  human  eye  could  see.  Pinkerton 
detectives  had  not  been  invented  then,  but  there 
were  bloodhounds  in  those  days,  as  there  are  law- 
yers now,  and  those  hunted,  outlawed  men  held 
their  meetings  in  the  forests,  in  the  rocks  and  the 
caves,  and  they  buried  their  archives  in  the  earth. 
To  belong  to  these  labor  organizations  was  a 
crime;  and  these  prosecutors  have  ransacked  the 
ancient  cobwebs  of  the  past  and  brought  out  these 
law  books  containing  the  opinions  of  imbecile 
judges  in  the  employ  of  powerful  knaves  and 
quoted  their  utterances  to  be  adopted  in  this  year 
1898,  and  in  the  United  States.  It  was  a  crime 
in  those  days,  as  these  men  would  make  it  in  Osh- 
kosh  now,  for  a  workingman  to  do  anything  but 
work  patiently  and  unquestioningly  for  the  man 
he  served. 

But  that  is  not  the  law  of  to-day.  The  law  is 
generally  behind,  because  lawyers  look  to  the  past 
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for  their  precedents  and  are  ever  governed  by  the 
dead.  The  reformers  saw  the  sunlight  far  away, 
so  far  that  the  poor,  weak,  practical  mortals  of  the 
earth  could  see  only  darkness  as  they  looked  out 
upon  the  night.  And  these  reformers  have  gone 
forth  crying  in  the  wilderness,  and  have  been  sent 
to  jail  and  to  the  scaffold  because  they  loved  their 
fellow  men.  But  to-day  I  take  it  that  every  intel- 
ligent person  who  has  investigated  this  question, 
outside  of  the  counsel  for  the  State,  understands 
that  workingmen  have  the  right  to  organize ;  un- 
derstands that  if  laborers  are  not  satisfied  with 
their  conditions,  they  may  stop  work;  they  may 
stop  work  singly  or  collectively,  and  no  court  will 
say  them  nay.  This  hideous  conspiracy  in  Osh- 
kosh,  where  sixteen  hundred  of  your  fellow  citi- 
zens were  plotting  in  the  dark,  was  a  labor  union ; 
that  is  all. 

What  have  these  nameless  men  who  make  up 
these  sixteen  hundred  members  done  that  they 
should  be  branded  before  this  jury  and  this  com- 
munity as  criminals?  Why,  gentlemen,  these  six- 
teen hundred  men,  and  I  suppose  many  hundreds 
more,  of  your  fellow  citizens,  had  the  temerity 
to  associate  themselves  into  unions  for  their 
mutual  good.  Has  anything  been  proven  against 
them,  excepting  that  they  joined  the  labor  union, 
and  that  they  dared  to  strike?  Disguise  it  as  you 
may,  cover  it  as  you  will,  there  is  but  one  thing 
in  this  case,  and  that  is  the  right  of  these  men 
to  organize  for  their  own  defense,  and  to  strike  if 
they  see  fit. 
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This  is  an  action  brought  by  employers  of  labor 
to  crush  their  men.  We  have  spent  considerable 
time  in  this  evidence,  discussing  the  question  as 
to  whether  Mr.  Kidd  or  some  one  else  brought  on 
this  strike,  and  Brother  Houghton  will  split  hairs 
upon  the  question  as  to  whether  Mr.  Kidd  spoke 
before  or  after  the  resolution  to  strike  was  passed. 
A  fig  for  all  of  that !  I  do  not  care.  I  want  to  say 
that  Kidd  had  the  right  to  come  from  Chicago; 
had  the  right  to  camp  in  your  town ;  had  the  right 
to  speak  to  your  people ;  had  the  right  to  raise  his 
voice  until  the  stones  and  bricks  of  your  buildings 
should  cry  out  with  him  against  this  unholy  op- 
pression in  your  midst. 

Kidd  was  the  chief  officer  of  this  labor  union. 
He  was  the  shepherd  of  his  flock ;  and  in  spite  of 
what  these  gentlemen  may  say,  I  wish  all  shep- 
herds were  as  wise,  as  tender,  as  loving,  as  humane, 
as  forgiving  as  Thomas  I.  Kidd.  Gentlemen, 
you  may  or  may  not  believe  in  a  future  world,  but 
if  there  shall  be  one  I  ask  you,  where  you  would 
rather  stand — beside  George  M.  Paine  or  Thomas 
I.  Kidd  in  that  land  and  before  that  court  where 
wealth  and  power  will  go  for  naught? 

While  Kidd  was  the  leader  of  this  organization 
it  was  his  business  to  keep  in  touch  with  his  mem- 
bers all  through  the  United  States.  He  knew 
something  of  the  wages  of  Oshkosh  and  the  con- 
ditions of  Oshkosh,  as  he  should  have  known.  Had 
he  the  right  as  the  leader  of  the  men  to  offer  no 
word  of  encouragement  and  no  act  of  assistance 
in  the  terrible,  uphill  fight  they  had  for  life? 
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When  George  M.  Paine  said  that  he  did  not  de- 
sire to  deal  with  this  union  or  with  Kidd  he  was  a 
hypocrite,  and  he  knew  perfectly  well  that  the  only 
reason  was  that  he  thought  he  could  break  these 
men  if  they  came  to  him  individually,  as  he  wished 
them  to  come.  He  desired  that  these  poor  slaves 
should  petition  him  singly,  as  Oliver  Twist  in  the 
almshouse  held  out  his  soup  bowl  and  asked  for 
more. 

These  laborers  have  been  scourged  and  out- 
raged for  years.  Is  it  any  wonder  that  they  them- 
selves originated  this  movement?  They  started 
it ;  they  discussed  it  for  months ;  they  talked  about 
the  poor  wages;  they  spoke  of  these  women  and 
children  whom  they  saw  coming  forward  day  by 
day  to  take  their  places.  As  a  man  staked  out 
upon  the  beach,  watching  the  rising  tide  creep 
nearer  and  nearer,  until  it  is  ready  to  engulf  him, 
they  watched  them  coming  until  a  quarter  of  the 
men  had  been  driven  out  and  their  places  filled 
with  little  children  and  with  girls,  and  they  dis- 
cussed it — perhaps  in  blindness ;  I  do  not  know. 

The  organization  had  several  meetings.  They 
formed  themselves  together,  they  agreed  on  the 
demands  they  would  make,  and  they  took  a  vote 
upon  it.  Mr.  Kidd  came  from  Chicago,  after  they 
took  the  vote,  as  nine-tenths  of  these  witnesses 
say,  although  a  few  say  it  was  before.  He  told 
them  that  he  had  not  the  right  to  advise  them; 
that  it  was  their  own  battle ;  they  must  do  the  best 
they  could ;  if  they  wished  to  strike,  he  would  get 
the  sanction  of  the  general  council;  and  he  did; 
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and  that  was  sent  to  them  about  the  6th  of  May, 
and  then  they  addressed  this  letter  to  their  em- 
ployers. 

Then  commenced  the  terrible  conspiracy!  The 
men  wrote  a  respectful  letter.  They  dared  to 
sign  it  by  the  Secretary  of  the  International  Wood- 
workers' Union.  They  told  George  M.  Paine  that 
they  could  not  live  from  these  wages  and  they 
asked  for  an  increase.  They  asked  also  that  he 
not  employ  female  labor.  And,  gentlemen,  it  is 
not  at  all  the  question  of  the  right  or  wrong  of  a 
woman  to  work.  You  know,  and  I  know,  that  it  is 
only  the  gaunt  wolf  of  famine  that  would  drive 
them  into  those  shops  to  handle  those  heavy  doors 
at  their  machines.  And  you  know,  that  if  you  take 
the  women  and  the  little  children  out  of  these  fac- 
tories, it  gives  more  food  to  the  men,  and  more 
food  to  the  women  and  the  little  children,  too. 

Paine  received  this  letter  on  Friday  morning, 
and  it  called  for  an  answer  by  6  o'clock  Saturday 
evening.  Only  two  days  to  think  about  it,  says  the 
prosecution.  Two  days  is  long  enough  for  George 
M.  Paine  to  think  about  raising  wages.  If  he 
should  think  about  it  any  longer  he  would  drop 
dead.  I  asked  Paine  why  he  did  not  answer  that 
letter.  "Why,"  he  said,  "it  was  such  an  unbusi- 
nesslike letter."  The  monarch  of  fourteen  States 
in  the  sash  and  door  business  refuses  to  reply  to 
a  communication  from  his  employees  because  it  is 
"unbusinesslike."  He  had  better  open  a  night 
school  and  teach  them  how  to  write  a  business  com- 
munication then,    if  he  wants    to  do  something 
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charitable  in  his  declining  years;  and  he  will 
need  something  charitable  to  place  to  his  credit 
before  the  day  of  judgment  comes. 

These  men  dared  to  address  a  decent  communi- 
cation to  the  employers,  and  the  employers  could 
not  think  of  dealing  with  a  labor  organization. 
They  hold  up  their  hands  in  holy  horror.  And 
what  did  the  employers  do?  They  telephoned 
around  and  convened  the  "association"  of  business 
men  of  Oshkosh. 

Fie  upon  you  for  your  hjrpocritical  pretenses! 
That  you  dare  associate  yourselves  together  in  the 
town,  and  the  State,  into  one  organization,  and 
still  say  to  your  poor  downtrodden  slaves  that  you 
will  not  deal  with  them  unless  they  come  before 
you  individually  with  cap  in  hand ! 

George  M.  Paine  did  not  have  the  common  de- 
cency to  answer  a  simple  letter  addressed  to  him 
by  the  men  who  had  made  him  rich.  What  would 
you  have  done?  If  these  boys  were  unbusinesslike, 
if  they  were  wrong,  if  they  were  groping  in  the 
dark,  why  could  not  George  M.  Paine  put  on  his 
coat  and  gloves  and  walk  down  to  the  hall  where 
they  met,  and  reason  with  them?  He  gave  two 
excuses  for  not  answering  the  letter,  both  of  which 
were  false:  that  it  was  unbusinesslike,  and  that 
he  did  not  know  where  they  met.  The  very  let- 
ter which  he  contemptuously  threw  away  told  him 
that  their  rooms  were  at  20  Main  Street  and  that 
they  would  be  waiting  to  receive  his  reply. 

Gentlemen,  what  could  these  men  do?  Wha|; 
would  you  have  done?    Aye,  gentlemen,  I  know 
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that  any  American  citizen  that  had  a  spark  of 
manhood  and  independence  left  in  his  body  would 
have  sworn  to  give  up  his  life,  if  need  be,  unless 
those  just  demands  were  answered.  You  can  not 
build  a  great  country  out  of  citizens  who  would 
not  have  done  it.  They  did  the  only  thing  on  earth 
left  for  them  to  do.  They  did  not  declare  war. 
War  had  been  declared.  When  George  M.  Paine 
took  this  letter  and  threw  it  into  the  waster 
basket,  he  threw  down  the  gauntlet  to  these  men, 
and  said,  "Sirs,  what  right  have  you  to  invade  my 
sanctuary,  even  with  a  letter  carried  under  the 
seal  of  the  United  States?" 

Several  weeks  later  when  a  body  of  his  own  em- 
ployees went  to  his  office  to  meet  him,  and  asked 
him  in  the  name  of  humanity  to  do  something  for 
the  starving  people  of  Oshkosh,  George  M.  Paine 
turned  to  them  and  spoke  of  their  letter,  and  he 
said :  "The  reason  I  did  not  answer  it  is  because 
I  didn't  have  to.  My  waste-basket  is  filled  with 
letters  like  that."  And  this  prosecution  lawyer  on 
cross-examination  says  to  the  witness:  "Didn't 
he  say  it  in  a  respectful  manner?"  Shylock  said: 
"The  other  day  you  spat  on  me."  The  merchant 
should  have  replied :  "Well,  didn't  I  do  it  in  a  re- 
spectful manner?"  Respectful?  George  M.  Paine 
knows  not  the  meaning  of  that  word.  And  this  is 
the  man,  Mr.  District  Attorney,  for  whom  you 
have  prostituted  the  great  State  of  Wisconsin. 

A  number  of  these  poor  employees  went  to  Paine 
and  pleaded  with  him.  The  strike  was  on;  they 
were  in  want ;  the  factories  were  idle.  Paine  told 
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them  that  he  didn't  get  very  much  himself.  And 
Ryan  turned  to  him  and  said,  "What  could  you  do, 
then,  on  a  dollar  and  a  quarter  a  day?"  And  he 
said,  "I  could  not  feed  one  of  my  horses  on  that." 
And  they  went  away  with  broken  hearts. 

Gentlemen,  in  the  days  before  the  Revolution 
came  upon  France,  when  the  poor  men  had  been 
ground  for  hundreds  of  years  in  the  mire  and  dirt, 
and  when  the  hungry  mob — a  mob  is  always  hun- 
gry; if  men  were  not  hungry  there  would  be  no 
mobs — when  the  hungry  mob  stood  outside  and 
looked  into  the  palace  windows  of  the  king  and 
nobles,  and  cried  for  bread,  the  answer  came  back : 
"Let  them  eat  grass."  But  the  king's  throne  and 
the  king's  head  paid  for  that  speech.  And  when 
these  men  go  to  George  M.  Paine  and  tell  him 
that  they  can  no  longer  support  life  on  the 
pittance  that  he  gives,  he  replies,  "It  is  true;  I 
don't  give  you  enough  to  keep  my  horse." 

Gentlemen,  these  Paines  know  not  what  they  do. 
Justice  may  be  stifled  for  a  time.  You  may  hold 
it  down  with  an  iron  heel,  but  you  cannot  forever 
violate  the  laws  of  the  universe  under  which  all 
must  live. 

These  workmen  struck,  and  this  was  another 
conspiracy.  What  is  a  strike?  When  a  body  of 
men  declare  that  they  will  not  work  longer,  and 
quit  together,  that  is  a  strike.  They  say  the 
union  appointed  pickets.  A  picket  is  a  man  who 
stands  on  the  skirmish  line  and  gives  information 
of  the  battle.  They  had  the  right  to  do  it.  I  care 
not  who  appointed  them.     The  evidence  shows 

245 


Classics  of  the  Bar 

that  Kidd  had  nothing  to  do  with  it  excepting  that 
he  knew  of  it  in  a  general  way.  But,  gentlemen, 
what  of  it?  Every  person  has  the  right  to  lay 
down  the  tools  of  his  trade  if  he  shall  choose.  Not 
only  that,  but  in  a  country  where  liberty  of  speech 
is  guaranteed,  every  man  has  a  right  to  go  to  his 
fellow  man  and  say,  "We  are  out  on  a  strike.  We 
are  in  a  great  battle  for  liberty.  We  are  work- 
ing for  our  homes  and  our  friends.  For  God's 
sake  come  with  us  and  help." 

I  have  a  right  to  work  or  not,  as  I  see  fit.  I  have 
a  right  in  a  decent  way  to  go  to  my  neighbor  and 
implore  him  to  join  with  me  and  cease  to  work. 
If  he  refuses  to  work,  well  and  good.  If  he  de- 
cides to  work  anyhow,  he  has  that  right  under 
the  law;  and  if  I  compel  him  not  to  work,  then  I 
violate  the  law. 

What  were  the  pickets  to  do?  Their  duties  were 
plain.  They  were  to  keep  track  of  their  members 
to  know  who  was  working.  They  were  also  to  go 
to  the  mills  and  implore  others  not  to  work  when 
their  brethren  were  on  a  strike.  This  they  had 
the  right  to  do.  It  may  be,  gentlemen,  that  here 
and  there  some  one  did  more.  It  may  be,  that 
some  poor  fellow  who  had  been  working  for  ninety 
cents  or  a  dollar  a  day,  and  who  was  patrolling 
those  streets  and  pleading  with  his  fellow  men  not 
to  take  the  bread  from  his  mouth  and  the  roof 
from  his  family,  but  to  go  with  him;  it  may  be 
that  in  despair  he  raised  his  hand  in  violence 
against  his  fellow  man.  I  do  not  know.  Whoever 
did  it  under  the  law  was  guilty  of  assault  and  bat- 
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tery  only.  He  was  not  guilty  of  a  conspiracy  to 
injure  his  fellow  man. 

But  now  let  us  see  what  took  place.  We  have 
heard  a  great  deal  about  riot  and  violation  of  the 
law.  Let  me  reason  with  you  for  a  moment  about 
that.  How  much  disorder  was  there  in  the  city  of 
Oshkosh?  First,  let  me  call  your  attention  to  the 
fact  that  sixteen  hundred  men,  honest  working- 
men  of  your  town,  were  on  a  strike ;  that  this  strike 
lasted  for  fourteen  weeks.  Of  course  there  was 
excitement;  it  could  not  have  been  otherwise. 
Men  were  taking  the  places  of  some  of  the  work- 
ers ;  men  were  idle  on  the  streets ;  the  matter  was 
the  chief  topic  of  thought  and  discussion.  The 
militia  was  called  out,  and  the  tension  was  ex- 
treme during  those  fourteen  long  weeks.  And  yet, 
aside  from  these  riots,  there  was  but  a  single  act 
of  violence  during  that  time.  There  is  evidence 
that  somebody  struck  a  boy  going  over  the  bridge 
one  night. 

What  else  happened  ?  There  were  two  other  in- 
stances where  men  arguing  with  others  against 
going  to  work  caught  them  by  the  arm  and  walked 
them  up  the  street;  and  one  or  two  instances 
where  somebody  had  been  threatened  that  certain 
things  would  happen  if  he  went  to  work ;  and  that 
is  all,  in  fourteen  weeks  of  excitement  in  the  city 
of  Oshkosh ;  and  that  is  what  they  magnify,  until 
they  try  to  make  a  jury  believe  that  they  live  in 
the  midst  of  a  band  of  assassins  and  conspirators, 
whom  your  verdict  should  send  to  jail. 

What  else  was  there?  George  M.  Paine  said 
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that  he  was  interfered  with  when  he  went  into 
his  place  of  business.  "What  did  this  man  do  who 
interfered  with  you?"  "Did  he  touch  you?"  "No." 
"Did  he  strike  you?"  "No."  Interfered  with  him! 

And  then  Thomas  Morgan  was  interfered  with. 
I  do  not  know  Morgan.  I  never  saw  him  before, 
and  I  hope  I  shall  never  see  him  again.  Let  us  see 
what  happened  to  Morgan.  He  said  he  was  going 
down  to  his  factory  one  morning  and  somebody 
interfered  with  him.  I  said,  "What  did  he  do?" 
"Well,  he  spoke  to  me."  Morgan  ought  to  have 
killed  him  on  the  spot.  "Did  he  strike  you?"  "No." 
"Did  he  touch  you?"  "No."  Then  he  says,  "Yes, 
he  did ;  he  sort  of  brushed  against  me."  Sir,  for  the 
first  time  in  your  life,  your  coat  wojs  soiled  vnth 
honest  sweat. 

Gentlemen,  even  if  that  was  unlawful,  what  had 
these  defendants  to  do  with  it?  Brother  Quarter- 
mass  says,  if  a  conspiracy  is  formed,  and  if  one 
man  is  sleeping  peacefully  in  his  bed  and  some  one 
else  commits  an  act,  then  the  man  who  is  sleeping 
in  his  bed  is  responsible  for  the  act.  Now,  gentle- 
men, like  everything  else  in  the  world,  that  de- 
pends. If  an  unlawful  conspiracy  is  formed  and  a 
man  commits  an  act  in  pursitance  of  it,  then  every 
person  who  belonged  to  that  unlawful  conspiracy 
is  guilty  of  the  act.  But  if  you  conspire  to  do 
something  which  is  lawful,  and  if  some  member 
in  carrying  out  that  lawful  design  does  an  unlaw- 
ful act,  he  alone  has  violated  the  law ;  and  it  does 
not  require  very  much  sense  to  understand  that. 
It  needs  a  little  human,  natural  justice;  that  is  all. 
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The  law  is  not  so  fearfully  unreasonable  as  it  some- 
times seems  to  be. 

Suppose  you  people  decided  to  found  a  hospital. 
You  make  a  thorough  agreement,  and  somebody  in 
carrying  it  out  does  an  illegal  act  that  was  not 
contemplated.  Do  you  think  the  law  is  brutal 
enough  to  say  that  every  person  is  responsible  for 
that  act?  No,  it  never  was,  even  in  those  dark  ages 
of  legal  crime,  to  which  these  gentlemen  like  to  go 
back,  and  over  which  they  linger  so  fondly.  But 
when  a  dozen  men  conspire  to  murder — which  is 
unlawful  unless  it  is  done  by  starvation — ^then 
each  one  is  responsible  for  the  act  of  every  other 
one. 

How  do  they  seek  to  involve  Kidd  ?  Let  us  see. 
There  was  just  one  act  of  violence  committed  that 
was  worth  considering  in  fourteen  weeks.  Not 
enough  happened  within  that  time,  barring  the 
riots,  to  make  up  one  decent  Fourth  of  July  cele- 
bration. In  fourteen  weeks  of  a  strike  of  criminals 
sixteen  hundred  strong  there  was  only  one  such 
act,  and  they  thought  Michael  Troiber  committed 
it;  and  so  they  picked  him  out  to  be  one  man. 
And  they  heard  some  one  say  that  George  Zentner 
was  captain  of  the  pickets,  and  they  picked  him 
out  for  another;  and  then  they  put  in  Thomas  I. 
Kidd,  who  was  the  real  man  they  were  after; 
they  linked  his  name  with  the  other  two.  This 
Austrian,  Troiber,  who  had  never  done  anything 
but  toil,  who  had  grown  haggard  and  old  in  the 
employ  of  this  company,  was  yoked  with  Zentner 
to  catch  Thomas  I.  Kidd. 
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Now,  gentlemen,  I  do  not  care  whether  Michael 
Troiber  struck  the  blow  or  not.  It  does  not  make 
the  slightest  difference  in  this  case  either  to  Kidd 
or  Troiber.  If  Michael  Troiber  did  it,  Kidd  is  not 
responsible,  unless  it  was  a  part  of  the  general 
scheme ;  and  if  it  was  a  part  of  the  general  scheme, 
Kidd  is  responsible,  whether  it  was  Troiber  or  not. 
So  far  as  Troiber  is  concerned,  it  makes  no  differ- 
ence, for  if  Troiber  did  not  do  it,  and  still  it  was  a 
general  conspiracy,  he  is  guilty;  if  Troiber  did  it 
without  conspiring  with  others,  he  is  not  guilty 
under  this  charge,  but  would  only  be  guilty  of  as- 
sault and  battery.  Michael  Troiber  says  that  he 
had  not  been  in  that  vicinity  for  two  years,  and  I 
believe  him.  They  had  his  name  down  as  a  man 
who  was  seen  at  Paine's  gate  during  the  strike, 
but  he  says  the  only  time  he  passed  the  mill  was 
one  day  when  he  was  carrying  flowers  to  the  grave 
of  his  dead  child.  I  do  not  know  whether  when 
Michael  Troiber  passed  the  mill  he  was  going  to 
the  cemetery  to  fix  the  grave  of  his  dead  child,  or 
whether  he  was  there  as  a  picket,  fighting  to  keep 
his  two  living  ones  in  bread.  Either  motive  was 
praiseworthy. 

They  seek  to  make  Thomas  I.  Kidd  responsible 
upon  the  theory  that  he  knew  of  these  unlawful 
acts ;  that  he  advised  and  counseled  them. 

Thomas  I.  Kidd  made  various  speeches  in  this 
city.  There  were  sixteen  hundred  idle  men,  and 
the  leaders  wanted  to  keep  them  away  from  the 
factories  and  the  mills,  and  out  of  the  saloons,  and 
to  preserve  order;  and  they  did  it,  barring  these 
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riots,  which  sprung  up  here  and  there.  I  do  not 
know  who  was  responsible  for  the  riots.  I  do 
know  that  on  one  occasion,  many  years  ago,  when 
Wendell  Phillips  and  William  Lloyd  Garrison  rose 
in  Faneuil  Hall  and  protested  in  the  name  of  jus- 
tice against  the  effort  that  was  being  made  to  take 
a  fugitive  slave  from  Massachusetts  back  to  hu- 
man slavery,  a  mob,  moved  by  the  burning  elo- 
quence of  those  men,  took  possession  of  the  jail 
and  battered  it  down,  and  dragged  the  poor  man 
out  to  liberty ;  and  during  the  riot  some  one  was 
killed.  And  yet,  for  opening  their  lips  in  defense 
of  human  liberty,  the  world  has  crowned  Phillips 
and  Garrison,  and  has  poured  out  its  infamy  upon 
the  slave  catchers  who  sought  to  take  the  black 
man  back. 

I  do  not  know  who  was  responsible  for  these 
riots.    I  do  know  that  it  can  be  said  in  Oshkosh, 

Our  fathers  are  praying  for  pauper  pay; 

Our  mothers  with  death's  kiss  are  white; 
Our  sons  are  the  rich  man's  serfs  by  day, 

And  our  daughters  his  slaves  by  night. 

And  I  want  to  say  to  you,  gentlemen  of  the  jury, 
that  where  the  miasma  is  gathering  as  it  has  been 
for  years,  when  the  lightning  strikes,  you  need 
not  blame  the  thunderbolt. 

But  did  Kidd  advise  riot?  The  prosecution  had 
his  speeches  reported.  He  spoke  every  day  giving 
aid  and  courage  and  comfort  to  his  men,  cheering 
them  in  battle,  begging  them  that  even  though 
starvation  stared  them  in  the  face,  they  should  be 
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true  to  the  vows  they  had  made.  Thousands  of 
men  heard  Thomas  I.  Kidd.  There  were  gathered 
around  him  the  poor  and  humble  workers  of  Osh- 
kosh,  as  the  fishermen  once  gathered  around  an- 
other reformer  and  listened  to  the  same  eternal, 
loving  human  sentiments  eighteen  hundred  years 
ago.  For,  gentlemen,  I  want  to  say  that  for  the 
last  eighteen  hundred  years  all  the  prophets  and 
martyrs  and  reformers  have  but  echoed  the  words 
that  Jesus  once  spake  to  the  people  amongst  whom 
He  walked  and  dwelt. 

Did  Kidd  use  any  words  of  violence  ?  These  men 
would  construe  the  cooing  of  a  dove  into  cries  of 
wrath.  The  overwhelming  evidence  in  this  case 
shows  that  from  the  beginning  to  the  end  Kidd 
counseled  peace  and  order,  and  told  the  men  that 
only  in  this  way  could  they  gain  their  ends.  He 
did  once  make  a  speech  in  that  dark  day  when  one 
of  his  comrades  had  been  slain  in  this  great  battle 
in  which  he  was  engaged;  this  comrade,  a  poor 
boy  of  sixteen  years  of  age,  who  had  worked  for 
the  Paines  at  forty  cents  a  day,  and  who  was 
caught  in  the  great  whirlwind  of  that  tumultuous 
crowd  that  surged  around  McMillen's  mill,  and 
lost  his  life — the  first  victim  in  the  great  strike. 
He  was  a  poor,  unknown,  almost  nameless  boy,  but 
still  in  the  mysterious  design  of  Providence  he  was 
called  upon  to  give  up  his  life  in  a  holy  cause.  I  re- 
member that  when  John  Brown  took  his  band  of 
trusted  men  to  old  Virginia,  the  first  victim  of  his 
act  was  a  poor,  unknown  negro,  a  child  of  that 
race  that  he  came  to  serve ;  but,  whoever  he  was, 
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and  whatever  he  was,  in  the  inscrutable  will  of 
Providence  it  was  designed  that  this  man  should 
be  the  first  victim  in  that  great  fight  which  did  not 
end  until  human  slavery  was  gone. 

The  prosecution  quoted  the  speech  of  Thomas  I. 
Kidd  on  the  day  this  comrade  was  laid  to  rest.  I 
do  not  know  how  Kidd  felt  on  that  sad  day,  but  I 
might  paraphrase  the  words  put  in  the  mouth  of 
a  great  Roman  orator :  if  I  had  been  standing  there 
instead  of  Kidd  and  waging  this  holy  fight,  and  if 
I  had  seen  beside  me  the  first  dead  victim  of  these 
people's  greed ;  had  I  been  Kidd  and  had  Kidd  been 
I,  there  would  have  been  a  Kidd  that  would  have 
put  a  tongue  in  every  wound  of  that  dead  boy,  that 
would  have  caused  the  very  stones  of  Oshkosh  to 
rise  in  mutiny  and  cry  out  against  the  men  who 
took  his  life. 

Read  Kidd's  speech  and  tell  me  if  there  is  an 
unkind  drop  of  blood  in  that  man's  heart.  It  is  a 
speech  filled  with  charity  and  love  toward  all  men. 
They  read  one  paragraph  to  you  and  asked  you  to 
say  that  it  was  incendiary.  What  was  it? 

I  hope  the  worried  and  worn  mind  of  the  father  who  has 
suffered,  I  am  told,  more  than  ordinary  men  have  suffered 
for  the  last  six  months,  will  touch  the  hearts  of  the  manu- 
facturers with  pity,  that  they  will  begin  to  realize  that  if 
this  strike  is  fought  to  defeat  for  the  strikers  it  will  be  a 
defeat  that  may  ruin  them ;  it  will  be  a  defeat  that  will  be 
but  the  beginning  of  the  real  work.  Because,  personally, 
I  feel  that  this  is  as  just  a  fight  as  was  ever  waged  to  bet- 
ter conditions  and  to  better  humanity;  and  if  the  men  should 
be  defeated  in  this  battle,  then  I  will  swear  that  my  whole 
strength  will  be  exerted  to  prevent  a  sash,  a  door  or  a 
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piece  of  mill  work  made  in  the  city  of  Oshkosh  from  being 
used  in  any  other  part  of  this  country. 

Gentlemen,  it  would  in  fact  be  better  for  Osh- 
kosh, and  for  the  world,  if  not  one  single  sash,  or 
door,  or  blind,  should  go  out  of  your  town  as  long 
as  they  are  made  from  the  unpaid  toil  of  labor 
and  from  the  sweat  and  tears  of  babes. 

The  prosecutor  saw  fit  to  stop  at  that  point  of 
Kidd's  speech.    Let  me  read  the  next  paragraph : 

I  suppose  that  most  of  you  have  read  Leigh  Hunt's  re- 
markable poem,  Abou  Ben  Adhem,  and  very  touching  it  is. 
It  speaks  about  Abou  Ben  Adhem's  having  a  dream  one 
night,  and  as  he  lay  in  his  tent  an  angel  came  to  him,  hold- 
ing a  roll  within  his  hand,  and  he  asked  the  angel  what 
it  was  and  the  angel  answered,  "A  list  of  those  whom  love 
of  God  has  blessed."  "Is  mine  one?"  said  Abou.  "Nay,  not 
so,"  replied  the  angel.  "Then  go  write  me  down  as  one 
who  loves  his  fellow  men."  The  angel  disappeared,  but  the 
the  next  night  he  came  again,  amid  a  great  awakening 
light,  and  held  within  his  hands  a  list  of  those  whom  love 
of  God  had  blessed,  and  lo,  Ben  Adhem's  name  led  all  the 
rest. 

Let  me  also  read  the  latter  part  of  this  address, 
made  by  a  loving  chieftain  over  a  dead  comrade : 

I  glory  in  the  fight  you  have  made,  only  deploring  the 
lamentable  occurrence  of  last  Thursday,  only  deploring 
these  riots,  because  riots  they  were.  I  believe,  however, 
that  we  are  not  altogether  responsible  for  them.  I  glory 
in  the  fight  you  are  making;  I  believe  it  is  going  to  benefit 
labor  in  Oshkosh;  I  believe  it  is  going  to  benefit  labor  in 
Wisconsin,  and  will  benefit  labor  so  far  as  the  woodworking 
industry  is  concerned  throughout  the  United  States  and 
throughout  the  world. 

All  hail  to  labor!  All  hail  the  coming  of  a  new  time 
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when  men  will  not  travel  the  highways  of  this  country 
seeking  in  vain  for  opportunity  to  work  and  to  make  the 
world  richer  by  their  labor! 

All  hail  the  coming  of  a  new  era  when  children  shall 
work  neither  on  farm,  in  factory,  nor  in  mines,  but  shall 
enjoy  the  recreation  and  education  essential  for  their 
future  well-being,  and  the  welfare  of  their  country! 

All  hail  the  coming  of  a  new  Christianity,  a  Christianity 
that  will  not  pander  to  the  wealthy  and  help  perpetuate  the 
present  system  with  all  its  horrible  inequalities,  but  a 
Christianity  that  will  teach  what  Christ  taught:  love, 
brotherhood,  humanity  and  truth! 

All  hail  the  dawning  of  a  new  time,  when  right,  not 
might,  shall  rule  the  land;  when  love,  not  hate,  shall  bind 
mankind;  when  worth,  not  wealth,  shall  command  the  ad- 
miration of  the  people;  when  paupers  shall  be  scarce  as 
millionaires.  Labor  is  striving  to  lift  the  people  upward. 
It  is  striving  to  bring  about  the  time  of  which  the  poet 
speaks:  "Upward,  onward  press  the  people  to  the  pure 
celestial  heights!" 

Gentlemen,  that  is  Thomas  I.  Kidd.  Those  are 
the  spontaneous  utterances  that  were  taken  down 
from  the  lips  of  a  man  in  the  deepest  feelings  of 
his  life;  not  studied,  not  revised,  but  welling  out 
from  his  being,  coming  from  his  very  soul. 

Gentlemen,  if  you  and  I  can  do  as  well ;  if  you 
and  I  can  feel  in  our  hearts  the  gentleness  and 
tenderness  and  love  that  Thomas  I.  Kidd  had  in  his 
on  that  memorable  day,  then,  whatever  any  hu- 
man tribunals  may  say,  we  may  rest  assured  that 
in  the  sight  of  eternal  justice  our  hearts  are  pure 
and  clean. 

If  these  prosecutors  had  been  present  at  the 
courtroom  trial  of  Jesus  eighteen  hundred  years 
ago  they  would  have  doubtless  used  the  Sermon 
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on  the  Mount  in  an  effort  to  convict  Him  and  send 
Him  to  the  cross. 
They  would  have  read,  "Blessed  are  the  meek  for 
they  shall  inherit  the  earth,"  and  would  have  said 
that  Jesus  meant  for  the  poor  fishermen  of  Judea 
to  take  it  by  force  of  arms. 

Gentlemen,  there  never  was  a  man  whose  life 
was  so  pure,  so  great,  so  holy,  but  that  malice  and 
envy  would  seek  to  contort  his  words  and  make 
them  bad  and  vile. 

Now,  gentlemen,  a  few  words  about  the  nature 
of  this  conspiracy.  What  was  it  ?  These  men  were 
combined  for  a  lawful  act,  and  they  can  only  be 
held  accountable  for  the  unlawful  acts  committed 
by  themselves,  or  by  their  direct  procurement.  It  is 
contended  here  that  some  of  the  pickets  who  were 
sent  out  to  watch  the  mills  and  to  look  after  their 
fellow  workmen,  did  unlawful  acts.  It  is  also  con- 
tended that  too  many  pickets  were  placed  around 
the  mills,  and  that  in  this  way  they  made  a  show 
of  force  and  resistance.  In  order  to  convict  Kidd 
upon  any  such  theory,  it  must  appear  to  you 
that  Kidd  sent  men  there  for  the  purpose  of  dis- 
order and  riot,  or  that  Kidd  sent  men  there  for 
the  purpose  of  awing  other  men  into  submission. 
That  is  the  law. 

Now,  what  is  there  in  this  case  to  justify  it?  In 
the  first  place,  the  evidence  shows  that  all  that 
Kidd  knew  of  pickets  was  that  pickets  were  to  be 
placed  there  for  the  lawful  purpose  of  watching 
other  men  and  soliciting  others  to  unite  their  for- 
tunes with  theirs.     In  the  next  place,  the  over-r 
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whelming  evidence  shows  that  day  after  day  as 
the  strike  wore  on,  men  were  not  molesting  any 
human  being  but  simply  appealing  to  their  fellow 
men  to  join  with  them. 

If  these  men  had  conspired  to  club  and  to  beat, 
would  not  the  evidence  have  shown  to  you  over 
and  over  again  violations  of  the  law?  And  yet, 
they  have  brought  scarcely  one  respectable  assault. 
Brother  Quartermass  said,  "Ah,  gentlemen,  but 
did  not  the  pickets  go  there  day  after  day?"  Of 
course  they  did.  Did  they  not  have  a  right  to  go? 
If  not,  then,  indeed,  were  the  workingmen  slaves. 

Mr.  Quartermass  read  to  you  the  list  of  names 
of  pickets,  and  said,  "Ah,  gentlemen,  here's  a 
gigantic  conspiracy  commencing  with  A  and  wind- 
ing up  with  Z."  Let  us  see.  Some  man  stood  out 
by  the  factory  and  took  the  names,  not  only  of 
pickets  but  of  every  person  around  him,  as  each 
one  of  them  expressly  said.  Michael  Troiber  could 
not  go  past  with  a  little  basket  of  flowers  for  his 
child's  grave,  but  what  his  name  would  go  down 
on  the  list  with  the  rest.  The  alphabetical  ar- 
rangement amounts  to  nothing,  because  these 
names  come  to  you  in  the  order  that  the  man  read 
them,  and  whether  it  commences  with  A  and  runs 
to  X,  or  commences  with  X  and  runs  to  A,  has  not 
the  slightest  significance  in  the  world,  because 
the  man  who  wrote  them  down  did  that.  Why,  we 
do  not  need  any  of  the  wonderful  ingenuity  of 
Brother  Quartermass  to  explain  that.  These  men 
told  you  about  it  long  before.  They  said  there 
were  four  unions,  and  in  one  the  names  were  put 
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down  in  alphabetical  order,  and  therefore  when 
they  called  off  the  pickets  in  that  union  they  would 
call  them  in  alphabetical  order.  And  that,  gentle- 
men, is  the  terrible  incriminating  evidence  that 
Brother  Quartermass  has  drawn  from  that  harm- 
less list  of  names.  They  were  in  a  certain  alpha- 
betical order,  says  Quartermass ;  therefore,  design. 
Terrible! 

You  remember  the  story  of  Pickwick's  cele- 
brated trial?  They  introduced  a  letter  against 
Pickwick  to  prove  the  conspiracy,  and  the  letter 
ran :  "Dear  Madam — I  will  be  home  at  7.  Chops 
and  tomato  sauce."  And  Mr.  Buzfuz,  who  prac- 
ticed law  in  London  then,  but  who  has  moved  to 
Oshkosh  since,  brought  out  that  letter,  and  he 
read  it  to  the  jury,  and  he  said:  "Gentlemen  of 
the  jury,  'chops  and  tomato  sauce.'  Gentlemen 
of  the  jury,  what  is  the  meaning  of  those  words, 
'chops  and  tomato  sauce*?  Gentlemen  of  the  jury, 
are  a  widow's  affections  to  be  trifled  away  by 
'chops  and  tomato  sauce'  ?  'Chops,'  gentlemen,  and 
'tomato  sauce.*  'Chops,*  gentlemen.  Good  grac- 
ious! 'Chops,*  gentlemen;  think  of  it;  and  'to- 
mato sauce*.** 

Gentlemen,  we  cannot  see  events  that  are  close 
beside  us ;  but  as  time  wears  on,  and  we  leave  the 
scene  of  action,  and  look  back  upon  the  past,  and 
history  writes  the  record,  we  point  to  this  spot  and 
that  as  being  milestones  in  the  progress  of  the 
world.  And  this  is  one,  and  this  city  of  Oshkosh  is 
the  scene  of  the  action,  and  this  court  has  been 
chosen  for  it ;  and  in  the  wisdom  of  Providence  it 
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has  fallen  to  the  lot  of  this  jury  to  decide  this  case. 

I  have  said  what  I  thought  of  George  M.  Paine. 
I  have  told  the  truth  as  I  saw  it  of  Nathan  Paine. 
But  in  my  heart  I  have  not  the  slightest  feeling  of 
bitterness  against  one  of  those  men.  You  may  not 
understand  it.  Aye,  you  may  not  believe  it ;  but  I 
would  not  wantonly  hurt  the  feelings  of  any  man 
that  lives.  I  know,  down  in  the  depths  of  my  being, 
that  George  M.  Paine  is  what  he  is,  and  he  knows 
no  other  way.  I  know  that  Nathan  Paine  was 
born  as  he  is,  and  he  sees  no  other  way.  I  have  a 
philosophy  that  forgives  them  both.  I  wish  they 
were  different;  I  wish  they  might  feel  the  suffer- 
ings of  other  men.  I  wish  they  could  learn  that  in 
justice  they  have  no  more  right  to  the  blessings  of 
this  world  than  those  little  children  who  told  you 
their  tales  of  want. 

Gentlemen,  I  have  spoken  freely  because  I  be- 
lieve in  this  cause.  I  know  what  will  be  said  in 
reply.  I  know  you  will  be  told  that  I  am  a  labor 
agitator,  a  socialist,  an  anarchist,  and  I  do  not 
know  what  else,  and  I  do  not  care  what  else.  They 
may  say  what  they  will  and  do  what  they  will; 
names  do  not  count.  It  may  be,  gentlemen,  that 
there  is  not  one  man  on  this  jury  that  would  agree 
with  me  upon  the  great  questions  that  are  moving 
the  world  to-day.  It  may  be  that  you  think  I  am 
wild  and  insane  when  I  look  abroad  over  this  fair 
land  of  ours  and  see  wealth  upon  one  hand  and 
poverty  and  misery  and  want  upon  the  other,  and 
when  I  raise  my  voice  against  what  seems  to  me 
to  be  the  crime  of  the  century  in  which  we  live. 
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But  it  is  not  a  question  of  whether  I  am  right  or 
wrong,  so  far  as  I  am  concerned  and  so  far  as  you, 
gentlemen  of  the  jury,  see  fit  to  judge  me;  it  is  a 
question  of  the  sincerity  of  my  motives  and 
whether  I  believe  with  such  intellect  and  power  as 
it  has  been  given  me  to  believe ;  that  is  all. 

I  believe  that  the  world  is  filled  with  wrong.  I 
believe  that  men  are  imperfect ;  I  believe  that  insti- 
tutions are  imperfect ;  I  believe  that  we  are  grad- 
ually, slowly,  painfully  going  onward  and  upward 
to  something  better  than  the  world  has  known,  but 
I  feel  there  is  injustice  now.  I  know,  gentlemen, 
that  in  the  midst  of  our  wealth  and  our  pomp  and 
our  power,  with  all  our  vain  boasting,  there  is 
want  and  misery  all  over  the  earth.  I  look  at  the 
gorgeous  temples  reared  to  the  memory  of  the 
meek  and  lowly  Jesus,  and  I  know  that  these  are  a 
mockery  to  the  doctrines  which  He  taught. 

I  remember  the  lines  of  one  of  America's  great- 
est poets,  James  Russell  Lowell.  I  remember  what 
he  said  as  to  the  civilization  of  to-day,  and  as  to 
the  false  pretensions  of  a  false  world,  and  I  wish 
to  recall  those  lines  to  you  here : 


Said  Christ  our  Lord,  "I  will  go  and  see 
How  the  men,  my  brethren,  believe  in  me." 
He  passed  not  again  through  the  gate  of  birth. 
But  made  Himself  known  to  the  children  of  earth. 

Then  said  the  chief  priests,  and  rulers,  and  kings, 
"Behold,  now,  the  giver  of  all  good  things; 
Go  to,  let  us  welcome  with  pomp  and  state 
Him,  Who  alone  is  mighty  and  great." 
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With  carpets  of  gold  the  ground  they  spread 

Wherever  the  Son  of  Man  should  tread, 

And  in  palace  chambers  lofty  and  rare 

They  lodged  Him,  and  served  Him  with  kingly  fare. 

Great  organs  surged  through  arches  dim 
Their  jubilant  floods  in  praise  of  Him, 
And  in  church  and  palace  and  judgment  hall, 
He  saw  His  own  image  high  over  all. 

But  still,  wherever  His  steps  they  led. 
The  Lord  in  sorrow  bent  down  His  head, 
And  from  under  the  heavy  foundation-stones 
The  Son  of  Mary  heard  bitter  groans. 

And  in  church,  and  palace,  and  judgment  hall, 
He  marked  great  fissures  that  rent  the  wall. 
And  opened  wider  and  yet  more  wide 
As  the  living  foundation  heaved  and  sighed. 

"Have  ye  founded  your  thrones  and  alters,  then, 
On  the  bodies  and  souls  of  living  men? 
And  think  ye  that  building  shall  endure 
Which  shelters  the  noble  and  crushes  the  poor? 

"With  gates  of  silver  and  bars  of  gold. 

Ye  have  fenced  my  sheep  from  their  Fathers  fold. 

I  have  heard  the  dropping  of  their  tears 

In  Heaven  these  eighteen  hundred  years." 

"O  Lord  and  Master,  not  ours  the  guilt, 
We  build  but  as  our  fathers  built; 
Behold  Thine  images,  how  they  stand. 
Sovereign  and  sole,  through  all  our  land. 

"Our  task  is  hard,  with  sword  and  flame. 
To  hold  Thine  earth  forever  the  same. 
And  with  sharp  crooks  of  steel  to  keep 
Still,  as  Thou  leftest  them,  Thy  sheep." 
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Then  Christ  sought  out  an  artisan, 
A  low-browed,  stunted,  haggard  man, 
And  a  motherless  girl,  whose  fingers  thin 
Pushed  from  her  faintly  want  and  sin. 

These  set  He  in  the  midst  of  them, 
And  as  they  drew  back  their  garment  hem, 
For  fear  of  defilement,  "Lo  here,"  said  He, 
"The  images  ye  have  made  of  me." 

These  poor  Oshkosh  toilers  are  the  images  which 
the  god  of  greed  and  the  god  of  mammon  have 
made  of  the  Almighty  and  reared  in  His  name  in 
mockery  of  the  doctrines  we  profess.  These 
images  are  in  this  courtroom  now.  They  have 
come  upon  the  witness  stand  and  told  you  their 
tales  of  suffering.  They  will  die  some  day,  and 
those  little  children  will  come  forward  again  to  be 
the  images  in  the  next  generation  of  that  God 
Whom  these  men  in  their  ignorance  and  their  wil- 
fulness have  mocked  and  reviled.  These  are  the 
images  which  our  greedy  men  have  reared  to  His 
memory ;  and  so  long  as  these  images  are  here  and 
over  all  the  face  of  the  earth — so  long  I  wish  that 
I  might  be  spared  to  speak  for  these  hopeless  ones 
who  are  too  weak  to  cry  aloud. 

Gentlemen,  I  am  about  to  leave  this  case  in  your 
hands.  I  would  like  to  add  one  word  about  Kidd. 
He  has  been  called  a  labor  agitator,  and  he  is.  I 
will  be  called  one,  and  I  am.  I  was  born  of  an 
abolition  father  and  mother,  back  in  the  western 
reserve  of  Ohio,  when  it  was  a  crime  to  take  a 
poor  negro  and  send  him  on  his  way  to  liberty  and 
light ;  when  the  flag  of  the  Union  floated  over  the 
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black  slave,  and  the  poor  child  of  bondage  was 
forced  to  go  to  a  foreign  land  and  Hve  under  an 
alien  flag  to  be  free.  I  was  born  under  these  circum- 
stances and  conditions,  and  I  well  remember  when 
as  a  child  I  heard  my  people  tell  of  those  brave 
men  and  women,  who  took  their  fortunes  and  their 
lives  in  their  hands,  who  traveled  up  and  down 
the  land  the  best  they  could,  preaching  their  doc- 
trines to  all  who  would  stop  and  hear.  They  were 
criminals,  they  were  outlaws;  they  could  find  no 
church;  they  gathered  a  few  together  as  they 
could ;  as  Jesus  of  old  gathered  His  disciples  about 
Him  where  He  went;  but  those  men  and  women 
were  the  forerunners  of  a  brighter  and  more 
glorious  day ;  and  we  in  this  generation  bow  down 
in  reverence  to  the  memory  of  them  who  gave  their 
time,  their  energy  and  their  lives  to  the  suffering 
black.  One  of  these  was  John  Brown,  sometimes 
perhaps  misguided,  but  the  infinite  power  had 
planted  within  him  a  heart  that  bled  for  his  fel- 
low men,  and  had  filled  his  life  so  full  of  the  devo- 
tion to  his  cause  that  he  gladly  gave  it  for  the 
slave.  His  body  lies  mouldering  in  the  ground, 
but  his  soul  is  marching  on. 

Men  do  not  build  for  to-day ;  they  do  not  build  for 
to-morrow.  They  build  for  the  centuries,  for  the 
ages ;  and  when  we  look  back  it  is  the  man  perhaps 
without  home  or  country  or  friend,  who  has  lifted 
the  world  toward  the  blessed  brotherhood  which 
one  day  will  come. 

It  is  not  a  bed  of  roses,  in  which  the  agitator 
sleeps.    He  may  hear  himself  make  speeches,  but 
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he  often  feels  that  the  crowd  draws  back  and 
shuns  him  as  they  would  a  leper's  touch.  He  may- 
receive  applause,  but  it  means  social  ostracism.  It 
means  more.  The  man  who  undertakes  to  serve 
humanity  consecrates  his  life  and  he  must  endure 
all  things  and  risk  all  things,  for  the  cause  which 
he  serves. 

Gentlemen,  the  world  is  dark ;  but  it  is  not  hope- 
less. Here  and  there  some  man  has  ever  risen, 
willing  to  give  the  devotion  of  his  great  soul  to 
humanity's  holy  cause.  Here  and  there  all 
through  the  past  these  men  have  come,  and  through 
the  future  they  will  come  again;  they  will  point 
to  a  sunrise  far  away,  so  distant  that  the  ordi- 
nary mortal  cannot  see,  but  which  is  clear  to  their 
prophetic  eye. 

'Tis  coming  up  the  steep  of  Time, 
And  this  old  world  is  growing  brighter, 

We  may  not  see  its  dawn  sublime, 

Yet  high  hopes  make  the  heart  throb  lighter. 

We  may  be  sleeping  in  the  ground, 
When  it  awakes  the  world  in  wonder. 

But  we  have  felt  it  gathering  'round, 
And  heard  its  voice  of  living  thunder. 

No  man  has  ever  entered  this  struggle  for  hu- 
man liberty  without  measuring  the  cost;  and  if 
you  see  fit  to  send  Kidd  to  jail,  he  will  take  his 
punishment  like  a  man,  and  ask  no  odds  of  any 
human  being  on  earth.  But,  gentlemen,  I  do  not 
appeal  for  him.  That  cause  is  too  narrow  for  me, 
much  as  I  love  him,  and  long  as  I  have  worked  by 
his  side.    I  appeal  to  you  for  the  long  line — the 
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long,  long  line  reaching  back  through  the  ages, 
and  forward  to  the  years  to  come — the  long  line  of 
downtrodden  people  of  the  earth.  I  appeal  to 
you  for  those  men  who  rise  in  the  morning  before 
daylight  comes,  and  who  go  home  at  night  when 
the  light  has  faded  from  the  sky  and  give  their 
life,  their  strength,  their  toil,  to  make  others  rich 
and  great.  I  appeal  to  you  in  the  name  of  those 
women  who  are  offering  up  their  lives,  their 
strength  and  their  womanhood  on  the  altar  of 
this  modern  god  of  gold ;  and  I  appeal  to  you,  gen- 
tlemen, in  the  name  of  these  little  children,  the 
living  and  the  unborn,  who  will  look  at  your  names 
and  bless  them  for  the  verdict  you  will  render  in 
their  aid. 


The  jury  found  the  defendants  not  guilty;  and  Clarence 
Darrow  had  added  one  more  to  his  notable  list  of  forensic 
victories. 
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The  Trial  of  Anton  Probst 

N  April  25,  1866,  at  Philadelphia,  Anton 
Probst  was  arraigned  for  trial  on  the  fol- 
lowing bill  of  indictment: 

In  the  Court  of  Oyer  and  Terminer  and  Quarter  Sessions 
of  the  Peace  for  the  City  and  County  of  Philadelphia. 
City  and  County  of  Philadelphia,  ss: 

The  Grand  Inquest  of  the  Commonwealth  of  Pennsyl- 
vania, inquiring  for  the  City  and  County  of  Philadelphia, 
upon  their  respective  oaths  and  affirmations,  do  present: 
That  Anton  Probst,  late  of  the  said  county,  yeoman,  not 
having  the  fear  of  God  before  his  eyes,  but  being  moved 
and  seduced  by  the  instigation  of  the  devil,  on  the  seventh 
day  of  April,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  sixty-six,  at  the  city  and  county  aforesaid, 
and  within  the  jurisdiction  of  this  Court,  with  force  and 
arms,  etc.,  in  and  upon  the  body  of  one  Christopher  Bear- 
ing, in  the  peace  of  God  and  of  the  said  Commonwealth 
then  and  there  being,  feloniously,  wilfully,  and  of  his 
malice  aforethought,  did  make  an  assault,  and  him  the  said 
Christopher  Bearing,  then  and  there  feloniously,  wilfully, 
and  of  his  malice  aforethought,  did  kill  and  murder,  con- 
trary to  the  form  of  the  Act  of  the  General  Assembly  in 
such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  Commonwealth  of  Pennsylvania. 

WILLIAM  B.  MANN,  Bistrict  Attorney. 

True  Bill: 
James  C.  Kelch,  Foreman. 

AprU  18,  1866. 

Probst  was  a  native  of  Germany  and  had  come 
to  America  from  Baden  three  years  before.  Upon 
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arriving  here  he  had  joined  the  Union  Army,  and 
after  his  term  of  enlistment  expired  sought  work 
on  the  farm  of  Christopher  Bearing,  in  whose  serv- 
ice he  was  engaged  on  the  very  day  of  the  crime 
which  it  was  universally  believed  he  committed. 
Eight  people  were  killed — a  family  stricken — a 
household  destroyed. 

In  a  brief  statement  made  to  the  jury  by  Charles 
N.  Mann,  the  contentions  of  the  Commonwealth 
were  outlined  as  follows: 

May  It  Please  Your  Honors — Gentlemen  of  the  Jury : 

Scarcely  had  the  public  mind  recovered  from  the  shock 
occasioned  by  the  brutal  murder  in  Germantown,  and  the 
affright  produced  by  that  dark  deed  of  blood  subsided, 
when  some  monster  of  iniquity  entered  the  threshold  of  an 
humble  dwelling,  in  a  secluded  neighborhood,  and  with 
one  fell  purpose  destroyed  a  father,  a  mother,  their  four 
children,  a  young  laborer  toiling  in  the  fields,  and  the 
family  guest.  One  little  boy,  who  was  absent  from  home 
on  that  cruel  day,  is  the  only  surviving  member  of  that 
unoffending  family. 

In  a  humble  house  Christopher  Bearing  and  his  loved 
ones  resided,  at  peace  with  all  the  world.  The  prisoner 
himself  had  been  received  into  that  household,  a  stranger, 
at  his  own  solicitation,  pleading  want  and  poverty.  He 
had  been  dismissed  from  it  once,  because  of  something  in 
his  conduct  at  which  the  female  branch  of  it  shuddered. 
Christopher  Bearing,  more  from  charity  than  aught  else, 
received  him  again,  provided  for  him  bountifully  and 
gave  him  his  confidence — a  confidence  which  the  suppli- 
cant had  seemingly  sought  for  no  other  purpose  than  to 
repay  by  a  blow  so  sudden,  so  deadly,  that  we  must  pause 
and  wonder  whether  there  can  live  in  the  bosom  of  the 
man  that  inflicted  it  one  single  human  sensibility. 

On  Saturday,  April  7,  Miss  Elizabeth  Dolan,  of  Burling- 
ton, came  to  visit  her  friends  of  the  Bearing  family,  arriv- 
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ing  in  this  city  by  boat,  on  the  forenoon  of  that  unhappy 
day.  Mr.  Bearing  was  seen  to  take  her  into  his  carriage 
and  to  drive  with  her  toward  his  farm.  Neither  he  nor 
she  was  seen  alive  after  that. 

On  Wednesday  following,  a  neighbor,  to  whose  house 
Bearing  had  been  in  the  habit  of  sending  for  the  news- 
papers, was  led,  in  consequence  of  the  failure  of  any  mem- 
ber of  the  family  to  call  for  them,  to  go  over  to  the  prem- 
ises. He  saw  things  scattered  upon  the  floor  of  the  house 
in  great  disorder ;  the  horses  nearly  dead  from  lack  of  food 
and  water,  and  the  pig  in  the  pen  so  weak  from  hunger  as 
to  be  unable  to  rise.  He  sent  for  a  relative,  who  went  into 
the  barn  near  by,  and  saw  something  jutting  out  from 
under  a  heap  of  hay,  which  he  found  to  his  amazement 
and  horror  was  a  human  foot.  They  immediately  sum- 
moned aid,  and  uncovering  the  bodies,  saw  a  gruesome 
sight.  There  lay  a  man  who  was  recog^iized  as  Mr. 
Bearing.  He  was  extended  on  the  floor  crosswise  with  the 
length  of  the  barn;  he  was  dressed  in  a  suit  of  dark  gray 
clothes,  the  same  in  which  he  had  been  seen  and  known  on 
the  last  day  of  his  life;  his  skull  was  crushed  in  by  re- 
peated blows,  and  his  throat  was  cut  from  side  to  side. 

Beside  him  was  a  young  woman,  unknown  to  these  neigh- 
bors, whose  appearance  showed  she  had  met  her  fate  in 
the  same  way.  Her  head  and  throat  revealed  the  same 
wounds  as  were  seen  on  the  man  by  whose  side  she  was 
lying.  At  that  time  they  made  no  further  search.  One  of 
them  came  into  the  city  immediately,  and  informed  the 
authorities  of  what  he  had  seen.  These  officers  at  once 
responded  and  began  a  careful  search  for  the  rest  of  the 
missing  family.  A  few  feet  from  the  place  which  I  have 
just  described  and  at  the  extreme  western  end  of  the  bam, 
was  a  little  crib  or  cuddy. 

This  narrow  space  was  half  filled  with  hay.  On  remov- 
ing it  they  found  that  for  which  they  were  looking:  the 
mother  and  her  four  little  ones  heaped  together,  each  of 
them  with  the  same  fearful  wounds  in  the  head  and  the 
same  fatal  gashes  in  the  throat.  It  would  be  in  vain  for 
me  to  attempt  to  give  you  any  idea  of  the  horror  which 
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filled  the  spectators  as  they  gazed  on  this  piteous  sight. 
There  was  the  mother  with  her  skull  completely  crushed: 
around  her  and  upon  her  were  her  four  little  ones.  The 
little  babe,  in  death,  lay  upon  its  mother's  breast  as  it  had 
done  in  life  so  often — a  sight  to  make  strong  men  weep. 

Indeed,  gentlemen,  no  one  incident  of  the  atrocities  has 
envenomed  the  popular  fury  against  this  ruffian  so  much 
as  the  useless  butchery  of  this  infant.  Was  there  no  pity 
in  the  heart  of  this  wretch?  No  shudder  there  as  he 
deliberately  took  that  pure,  innocent  babe  from  its  cradle 
and  brained  it  whilst  smiling  in  his  face? 

The  two  boys  and  their  sister  Annie  were  beside  their 
mother,  unseparated  even  in  death.  The  murderer  had 
done  his  work  completely.  He  had  put  his  mark  upon  them 
all,  and  by  his  work  and  mark  he  shall  be  known.  The 
same  instrument  was  used  in  beating  in  their  skulls,  and 
the  same  instrument  severed  their  throats. 

But,  gentlemen,  this  was  not  all.  At  a  distance  of  about 
three  hundred  yards  from  the  house  southward,  and  in  the 
direction  of  the  river,  stands  one  of  those  large  hay  ricks 
which  are  common  objects  upon  every  farm  in  our  vicinity. 
There,  in  an  unsuspecting  moment,  the  same  hand  that 
wrought  death  at  the  barn,  struck  down  Cornelius  Carey. 
Like  all  the  others,  his  head  was  broken  into  fragments, 
and  his  throat  was  cut  from  ear  to  ear. 

We  shall  show  you  the  deadly  weapons  with  which  the 
deeds  were  done.  We  shall  show  you  that  various  articles 
which  Miss  Dolan  had  upon  her  person  when  she  left  her 
home  were  gone;  that  Mr.  Bearing's  large  wallet  was 
found  in  his  house  empty;  that  his  watch,  revolvers,  razors 
and  personal  clothing  had  disappeared.  We  shall  show  you 
that  some  one  had  ferreted  into  every  nook  and  corner; 
had  opened  bureaus;  had  cut  into  beds;  had  torn  out  the 
leaves  of  books;  in  short,  had  left  no  quarter  unsearched 
for  plunder,  and  left  no  plunder  remaining  when  the 
search  was  done. 

Perhaps  no  family  of  the  same  means  and  substance  as 
Mr.  Dearing's  was  ever  more  completely  stripped  of  its 
valuables  than  his.    His  wife's  trinkets  and  jewelry  were 
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carried  off.  The  little  savings  banks  with  which  the  thrifty 
father  had  encouraged  his  little  children  to  economy,  were 
broken  and  rifled  of  their  scanty  deposits.  What  can  shed 
a  brighter  light  on  the  motives  of  the  assassin  than  the 
unvarnished  description  of  that  desolate  house? 

Who  was  that  assassin?  Gentlemen,  shortly  after  this 
murder  and  when  thousands  were  watching  for  the  un- 
known villain  who  committed  it,  three  officers  of  the  law 
saw  a  man  whom  they  Were,  as  by  a  divine  impulse,  com- 
pelled to  arrest.  He  made  several  contradictory  state- 
ments and  was  placed  in  jail.  Upon  his  person  were  found 
several  articles  which  we  shall  show  beyond  all  doubt 
were  stolen  from  the  Bearing  household.  That  man  was 
Anton  Probst. 

We  shall  show  you  that  on  Saturday  night  before  his 
arrest  on  Thursday  Anton  Probst  appeared  at  a  house 
of  ill  fame,  having  in  his  possession  two  watches  and  a 
pistol;  that  he  remained  there  throughout  the  night,  pay- 
ing the  woman  with  whom  he  had  spent  the  hours  in  dissi- 
pation and  debauchery  a  pitiful  three  dollars.  We  shall 
show  you  that  on  Sunday  morning  he  was  seen  at  a  tavern 
with  some  of  the  stolen  articles,  and  that  on  Wednesday 
morning  he  sold  Christopher  Dearing's  watch  to  a  jeweler 
of  this  city. 

Gentlemen,  we  believe  that  the  various  circumstances 
which  will  be  detailed  to  you  in  the  proof  will  establish 
to  a  reasonable  certainly  that  Anton  Probst  is  guilty. 
You  are  to  judge  between  him  and  the  Commonwealth. 
He  stands  trial  for  the  murder  of  Christopher  Bearing 
alone.  But  the  facts  of  this  one  murder  are  so  inextri- 
cably blended  with  all  the  others  in  the  category,  that  it  is 
impossible  to  state  this  case  without  allusion  to  the  facts 
and  circumstances  connected  with  the  murder  of  all — ^the 
transaction  being  a  unit. 

This  case  has  no  parallel  in  the  annals  of  the  world. 
Murders  of  a  wholesale,  indiscriminate  character,  during 
great  popular  excitements,  whirlwinds  of  infuriate  pas- 
sions, with  the  brutal  propensities  of  men  maddened  to  in- 
sanity by  ambition,  fanaticism  or  ungovernable  zeal,  have 

270 


The  Trial  of  Anton  Probst 

occasionally  occurred.  But  even  among  these,  more  prop- 
erly termed  massacres  than  murders,  it  is  in  vain  that  we 
seek  for  a  similar  instance  of  the  destruction  of  a  whole 
family  singled  out  as  victims  to  gratify  the  lusts  of  one 
single  mind. 

It  is  with  a  crime  so  rare  and  fearful  that  you  now  have 
to  deal.  I  conjure  you  that  while  you  bring  to  the  investi- 
gation of  it  every  spirit  of  fairness  that  belongs  to  trial 
by  jury,  you  will  feel  inspired  with  an  unflinching  deter- 
mination to  permit  no  such  crime  to  pass  unpunished,  but 
will  so  perform  your  duty  as  to  make  its  perpetrators  a 
memorable  example  to  mankind. 

As  stated  by  Mr.  Mann,  of  counsel  for  the  Com- 
monwealth, Probst  was  being  tried  on  the  indict- 
ment charging  the  death  of  Christopher  Bearing 
alone.  Other  indictments  were  pending,  however, 
in  which  the  wanton  murder  of  each  one  slain 
around  that  fated  fireside  was  laid  to  him. 

These  indictments — eight  in  all — ^had  been  re- 
turned into  court  on  April  18,  at  which  time, 
Probst  being  unable  to  employ  counsel,  Messrs. 
John  P.  O'Neill  and  John  A.  Wolbert  were  desig- 
nated by  the  presiding  judge  to  represent  the 
prisoner,  and  the  cases,  upon  motion  of  the  de- 
fense, were  passed  to  another  day. 

It  was  just  a  week  later  when  the  clerk  in  open 
court  read  to  Probst  the  bill  of  indictment  charg- 
ing him  with  the  felonious  homicide  of  Christopher 
Bearing,  and  asked,  "How  say  you ;  are  you  guilty 
or  not  guilty?" 

"Not  guilty,"  the  prisoner  said. 

"How  will  you  be  tried?" 

"By  God,  and  my  country." 

With  a  voice  not  free  from  emotion  the  clerk 
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responded  with  the  prayer,  "May  God  send  you  a 
safe  deliverance." 

After  the  plea  was  entered  the  District  Attor- 
ney read  and  filed  the  following  replication : 

And  now,  April  25,  1866,  the  prisoner  at  the  bar  having 
pleaded  "Not  guilty"  and  for  trial  having  put  himself  on 
the  country,  the  District  Attorney  for  the  Commonwealth 
of  Pennsylvania  replies  that  he  is  guilty,  and  for  trial  of 
said  issue  doth  the  like. 

"Anton  Probst,  stand  up.  Prisoner,  look  upon 
the  jurors.  Jurors,  look  upon  the  prisoner." 

The  oath  was  administered  to  the  jury  "to  well 
and  truly  try  and  true  deliverance  make  between 
the  Commonwealth  and  Anton  Probst." 

"To  this  indictment,  gentlemen  of  the  jury," 
spoke  the  clerk,  "the  prisoner  has  pleaded  not 
guilty ;  and  for  trial  has  put  himself  upon  the  coun- 
try, which  country  you  are.  You  are  now  sworn 
to  try  the  issue.  If  he  is  guilty,  you  will  say  so ; 
if  he  is  not  guilty,  you  will  say  so,  and  no  more. 
Good  men  and  true,  stand  together  and  hearken 
to  the  evidence." 

After  the  opening  statement  of  Mr.  Mann  the 
evidence  was  presented,  a  number  of  witnesses  tes- 
tifying for  the  Commonwealth.  The  prisoner  of- 
fered nothing  in  his  own  defense. 

The  arguments  were  then  delivered,  Bradford 
Dwight  and  District  Attorney  William  B.  Mann 
speaking  for  the  Commonwealth,  and  John  P. 
O'Neill  addressing  the  jury  in  behalf  of  the 
accused. 
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MAY  IT  PLEASE  THE  COURT— GENTLE- 
MEN OF  THE  JURY: 
I  remember  to  have  read  a  discussion,  in  which 
the  writer  appealed  to  the  ruins  of  human  nature, 
as  evidences  of  its  original  greatness  and  dignity. 
In  illustration  of  his  subject,  he  pictured  in  beauty 
a  decaying  temple.  Its  walls  were  partly  crum- 
bling ;  the  blue  heavens  looked  in  upon  its  shrines. 
Here  stood  a  column,  perfect  up  to  its  capital  in 
delicate  carvings  and  tracery;  there  the  strewn 
masses  of  prostrate  pillars  told  the  history  of  their 
pristine  grandeur;  and  yonder,  remnants  of 
others  were  still  lingering  on  their  scattered  sites. 
The  foliage  of  luxurious  vines  embraced  them,  or 
wound  along  the  walls  and  nodded  from  over  the 
topmost  stones.  But  my  duty  to-day  is  less  grate^ 
f ul  than  his.  I  cannot  bring  before  you  the  achieve- 
ments of  genius.  I  cannot  point  you  to  examples 
of  meek  suffering,  or  heroism.  I  cannot  cite  the 
statesman  and  the  eloquent  orator,  and  ask  you  to 
imagine  what  men  might  have  been  and  might 
have  done,  if  man  had  never  fallen ;  I  am  rather  to 
bring  before  you  our  nature  in  degradation,  to 
call  up  from  the  lowest  abysses  a  fellow-creature 
who  has  wallowed  in  infamy  and  in  crime,  and 
who  will  stand  before  us  in  ruins,  not  through 
chance,  nor  by  the  force  of  circumstances,  but  be- 
cause he  has  chosen  to  make  himself  just  what 
he  is. 
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He  has  been  presented  to  us,  gentlemen,  as  a 
soldier,  and  there  may  be  a  lingering  shadowy- 
feeling  with  you,  that  he  steeled  himself  for  the 
commission  of  the  atrocities  charged  against  him 
in  consequence  of  his  familiarity  with  the  flow  of 
blood  in  war.  I  desire  to  repel  this  idea,  and  to 
say  that  the  effect  of  war  in  the  general,  and  still 
less  of  the  war  recently  closed  in  this  country,  is 
not  to  expel  the  promptings  of  compassion,  and  to 
fill  their  place  with  the  tastes  of  a  savage.  A  man 
who  has  brutal  instincts,  and  does  not  care  about 
repressing  them,  may  become  bloody  with  each 
successive  experience  of  carnage.  But  a  man  of 
right  feeling  will  come  out  of  each  battle,  with 
less  desire  to  inflict  suffering,  and  with  more 
tenderness  than  he  ever  had  before,  for  the  lives 
and  the  welfare  of  his  fellow  men.  If  a  man  sees 
fit  to  do  wrong  and  to  be  wrong,  it  is  not  requisite 
that  he  should  have  practical  knowledge  of  war  to 
aid  him  in  such  self-development. 

Our  own  country  supplies  us  with  pertinent  in- 
stances of  these  truths.  The  records  of  our  wars 
are  full  of  characters  who  went  through  the  fiery 
ordeal,  and  came  out  of  it  refined,  without  a  stain 
from  anything  degrading  or  polluting  or  foul. 
Take  Washington,  who  fought  in  the  long  and 
destructive  wars  which  make  up  so  large  a  por- 
tion of  our  early  annals,  and  who  left  them,  by 
the  unanimous  verdict  of  Europe  and  America 
the  greatest  man  in  character  known  to  either  con- 
tinent. And  the  same  idea  has  been  caught  by 
an  artist,  who  has  represented  the  Lieutenant- 
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General  of  our  armies  beneath  a  spreading  tree, 
the  vista  of  a  lovely  summer  landscape  opening 
before  him;  and  on  his  knee,  a  child  who  sits  in 
innocent  confidence,  as  if  she  were  in  the  lap  of 
her  peaceful  mother. 

The  Commonwealth  avers  that  the  killing  of 
Christopher  Bearing  was  wilful,  deliberate  and 
premeditated.  In  other  words,  the  author  of  his 
death  had  considered  in  his  mind  whether  he 
would  kill  him,  then  concluded  to  kill  him,  meant 
to  do  so  while  he  was  felling  him,  and  did  so  with- 
out justification  and  without  cause.  It  will  be  re- 
membered that  the  boy  Carey  was  seen  working 
at  the  ditch  bank  on  the  afternoon  of  Friday,  the 
6th,  and  it  is  probable  from  the  testimony  as  to 
the  situation  in  which  his  body  was  found,  and 
the  condition  of  the  ground  near  by,  that  he  had 
gone  to  work  there  the  next  morning.  Saturday 
is  a  day  when  many  persons  in  that  farming 
region  come  into  the  city  to  dispose  of  their  pro- 
duce, or  to  purchase  what  the  family  needs.  As  it 
was  a  rainy  morning  also,  the  women  of  the  fam- 
ily would  be  in  doors  putting  their  domestic  mat- 
ters in  order,  and  the  farm  hands  round  about 
would  be  apt  to  be  at  work  under  cover.  It  is  in 
evidence  also  that  Mr.  Bearing  left  home  to  come 
to  the  city  about  eight  o'clock,  since  he  was  at  Mr. 
Mitchell's  in  Arch  by  Seventeenth  Street,  a  dis- 
tance of  some  three  miles,  at  nine  o'clock.  Thus 
his  wife  and  children  were  by  themselves  at  home. 

Now,  I  submit,  that  it  is  not  only  a  fair,  but  an 
irresistible,  deduction  of  reason,  that  no  one  of  the 
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seven  other  persons  whom  the  officers  discovered 
on  the  Wednesday  or  Thursday  following,  was 
dead  when  Mr.  Bearing  left  his  house.  It  is  not 
practicable  to  believe  that  his  wife  and  children 
could  have  been  made  away  with,  without  attract- 
ing his  notice ;  nor  that,  if  his  attention  had  been 
roused  to  their  disappearance,  he  could  have  come 
into  Philadelphia  and  gone  about  its  streets  for 
two  hours  transacting  business. 

I  ask  you,  further,  if  it  is  not  rational  to  con- 
clude, from  the  state  of  starvation  and  thirst  in 
which  the  animals  were  found  by  Abraham  Everts, 
and  by  which  he  was  astounded,  that  they  had 
been  two  days  at  least  without  food  or  drink.  The 
perfectly  dry  state  of  the  water  trough  strengthens 
this  conclusion.  We  have  then  from  eight  o'clock 
on  Saturday  to  about  ten  o'clock  on  Monday  as  the 
limits  of  time  within  which  the  massacre  was  ac- 
complished. The  next  items  of  evidence  to  assist 
us  at  this  part  of  the  inquiry  are,  that  Mr.  Bear- 
ing's watch,  identified  by  Willie,  and  Miss  Dolan's 
chain,  sworn  to  by  her  mother,  were  shown  to 
Lavinia  Whiteman  on  Saturday  evening  by  the 
prisoner.  After  we  trace  him,  during  the  evening 
at  Straub's,  throughout  the  night  with  Lavinia, 
from  nine  till  eleven  o'clock  the  next  forenoon  at 
Mohr's,  we  find  him  at  Leckfeldt's  at  ten  o'clock 
of  Sunday,  with  the  traveling  bag  which  Miss 
Dolan  had  with  her  when  she  left  Burlington  at 
seven  o'clock,  A.  M.,  of  the  day  before. 

Premising  that  we  have  established  the  integ- 
rity of  this  bag  and  of  its  contents  thenceforward 
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up  to  this  present  moment,  we  believe  we  have 
proved  that  the  portable  property  of  Mr.  Bearing 
and  Miss  Dolan  was  removed  from  his  premises, 
not  later  than  seven  o'clock  of  Saturday  evening 
by  the  prisoner  or  by  some  person  who  gave  him 
a  part  or  the  whole  of  it  within  another  hour.  I 
will  not  ask  you  then,  gentlemen,  whether  it  is 
evidence  beyond  a  reasonable  doubt,  but  if  it  is 
not  settled  beyond  all  doubt,  that  Mr.  Bearing,  his 
wife  and  children,  and  Miss  Bolan  were  not  all 
dead,  and  buried  under  the  hay,  before  eight 
o'clock,  P.  M.,  of  the  seventh  of  April?  Can  it  be 
that  the  watch  he  wore  should  have  been  two 
miles  away  at  nightfall,  and  that  he,  if  living  then, 
would  have  raised  no  alarm?  Can  it  be  that  Miss 
Bolan's  chain  should  have  disappeared,  and  the 
prisoner  have  vanished  at  about  the  same  time, 
and  that  Mr.  Bearing,  if  he  yet  walked  the  earth, 
would  have  taken  no  steps  to  trace  out  the  double 
theft  forthwith?  But  grant  that  it  might  have 
been  so ;  that  Anton  was  visiting  Lavinia,  guiltless 
of  larceny  and  unstained  by  blood.  When  did  he 
leave  the  farm?  He  was  there,  as  John  Gould 
tells  us,  at  four  o'clock  on  Friday  afternoon,  and 
no  human  being  sees  him  for  the  next  twenty-eight 
hours.  Could  he  have  been  in  the  city  on  Satur- 
day morning  or  Saturday  afternoon  and  have  left 
no  marks  of  his  presence,  while  Saturday  even- 
ing is  studded  with  them,  and  his  every  footfall 
from  then  till  now  has  been  heard?  Who  found 
him  out  and  gave  him  the  watch  and  chain  ?  Who 
had  motive  to  meet  him  the  next  day  and  surren- 
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der  the  bag  into  his  keeping?  If  he  stalked  in  our 
streets  through  any  one  hour  of  Saturday's  day- 
light, let  him,  if  he  can,  tell  us  whom  he  saw,  where 
he  was,  what  he  did.  We  can  follow  him  uner- 
ringly and  incessantly  in  the  darkness,  without 
a  syllable  from  him.  Would  not  the  daytime  come 
to  us  with  some  one  proof  of  his  presence,  if  he 
had  then  been  here  at  all? 

If  this  line  of  arguing  leads  us  to  conclude  that 
the  prisoner  from  the  latest  hour  when  he  was 
seen  on  Friday,  stayed  at  the  farm  through  that 
night  and  all  of  Saturday,  till  he  showed  himself 
in  Front  Street,  what  may  we  infer  as  to  the  time 
of  Bearing's  death?  The  difficulties  in  the  way 
of  believing  that  he  perished  after  Anton  left  are 
insuperable.  For  he  died  either  before  or  after  his 
family.  If  he  died  subsequent  to  Anton's  departure, 
and  before  the  family  were  killed,  he  must  have 
died  either  in  the  nighttime  of  Saturday  or  on 
Sunday  forenoon.  For  if  he  died  on  Sunday  after- 
noon, and  his  family  were  all  living  still — by  his 
family  I  include  Miss  Dolan  and  Cornelius — was  it 
possible  for  his  house  to  have  been  sacked,  and  his 
pistols,  his  brushes,  his  shirts,  the  jewelry  of  his 
wife,  and  his  children's  trinkets,  to  have  been  in 
a  bag  at  Leckfeldt's  before  one  o'clock,  and  the 
whole  eight  of  those  people  utterly  dumb?  To 
credit  that  would  show  a  faith  capable  of  believing 
that  they  are  not  dead  at  all. 

And  the  same  difficulty  meets  us  if  we  suppose 
that  he  died  before  his  family  did  on  Sunday  fore- 
noon.   The  boy  Cornelius  would  have  been  about 
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the  house  that  day,  having  nothing  to  do,  and 
there  was  not  time  enough,  I  submit,  to  have 
killed  Mr.  Bearing  before  the  noon  of  Sunday,  to 
have  covered  him  up  with  the  hay,  to  have  decoyed 
the  boy  so  far  from  the  house  as  the  hay  rick  is,  to 
have  killed  and  hidden  him  there,  to  have  got  back 
to  the  house,  and  then  supposing  the  two  women 
to  be  still  unsuspicious  that  anything  had  gone 
wrong,  to  have  inveigled  them  one  after  the  other 
into  the  barn — to  kill  and  conceal  them,  and  the 
children  after  them,  ransack  the  house,  come  into 
the  city,  find  Probst  and  give  the  bag  and  the 
things  in  it  to  him,  so  that  he  could  have  it  at  one 
o'clock.  And  if  you  suppose  two  to  have  been 
engaged  in  the  killing,  the  knots  of  the  problem 
are  harder  still. 

It  is  still  more  difficult  to  believe,  or  even  to 
imagine,  that  the  homicides  were  done  in  the  night- 
time. As  no  blood  has  been  found  in  the  house, 
nor  about  the  house,  but  only  at  the  rick  and  in 
the  barn,  I  make  bold  to  say  that  it  was  imprac- 
ticable to  rouse  that  family  after  they  had  re- 
tired, to  get  the  boy  down  into  the  meadows  by 
himself,  and  the  family,  beginning  with  the  father, 
one  after  another  by  themselves  into  the  barn,  and 
in  the  dark  destroy  and  hide  them.  From  what- 
ever quarter  you  approach  this  killing,  and  how- 
ever you  view  it,  you  will  find  it  a  hundredfold 
harder  to  suppose  that  household  alive  after  Anton 
left,  and  slain  as  and  where  they  were  without  his 
knowledge,  than  to  believe  they  fell  through  his 
agency  before  he  went  away. 
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If,  gentlemen,  you  are  satisfied  that  this  latter 
was  the  case,  we  now  maintain  that  the  mother, 
and  her  children,  and  the  boy  Carey,  had  all  been 
slaughtered  before  Mr.  Dearing  and  Miss  Dolan 
got  to  the  house.  If  you  will  reflect  a  moment,  you 
may  feel  that  it  is  barely  possible  for  all  the 
homicides  to  have  occurred  during  Saturday  after- 
noon. If  eight  people  could  be  killed,  and  no  eye 
see  nor  ear  hear  the  process,  the  wonder  is  so 
great,  that  we  do  not  find  it  hard  to  take  up  with 
any  theory  which  does  not  involve  actual  impossi- 
bilities. And  yet  I  put  it  to  you,  that  if  we  reason 
from  our  knowledge  of  the  human  mind,  we  shall 
feel  it  was  not  possible,  after  the  adults  of  the 
family  had  come  together,  to  have  framed  pre- 
texts by  which  they  would  be  drawn  on  separately 
to  their  deaths.  The  work  to  be  done  required 
that  they  should  be  invited  to  the  barn,  not  in 
each  other's  presence,  but  when  each  was  cut  off 
from  the  other,  and  so  was  put  beyond  the  means 
of  hearing  or  knowing  what  had  been  said  and 
done  to  the  rest. 

And  if  we  judge  from  the  fear  which  a  person 
who  is  meditating  a  crime  feels,  lest  some  one 
beside  his  immediate  victim  will  come  in  upon 
him,  we  shall  be  sure  that  the  slayer  of  this  group 
would  choose  a  time,  not  when  the  family  had  got 
together,  not  when  all  the  grown-up  members  of 
it  were  at  hand  to  aid,  to  suspect,  to  detect,  to 
alarm,  but  a  time  when  they  had  parted,  when  the 
mother  was  the  only  adult  on  the  place,  when  the 
boy  was  at  a  distance,  and  the  father  far  from 
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those  whom  he  loved  and  would  defend.  Such  a 
time  occurred  that  Saturday  morning.  The  boy 
had  gone  down  to  the  meadows.  Mr.  Bearing 
was  in  the  city.  Mrs.  Bearing  and  the  little  ones 
were  by  themselves  at  home.  Here,  gentlemen, 
your  tired  judgments  may  come  from  their  flight 
over  the  uncertain,  and  light  on  solid  ground. 

I  infer,  then,  that  the  butcher  enticed  Mrs. 
Bearing  into  the  barn  and  destroyed  her;  that  he 
then  coaxed  or  led  the  little  boys  and  girls  to  the 
same  place  of  death  and  dispatched  them.  The 
boy  Cornelius  is  next  to  be  got  rid  of.  It  is  proved 
that  Cornelius  was  murdered  some  little  distance 
from  the  hay  rick,  and  thence  dragged  to  it.  This 
would  stain  the  murderer's  clothes,  and  naturally 
attract  Mrs.  Bearing's  notice  and  rouse  her  sus- 
picions on  his  return  to  the  house.  Then,  as  Cor- 
nelius was  killed  in  the  same  way  as  all  the  others, 
an  axe  had  to  be  concealed  and  carried  from  the 
house  to  the  ditch  and  brought  up  again.  So  far 
as  the  evidence  gives  us  light,  there  is  no  way  in 
which  this  could  be  done  except  under  the  clothes, 
and  an  axe  which  had  been  used  in  killing  the  boy 
would  inevitably  smear  the  clothes  that  covered  it. 
Besides,  the  whole  manner  of  a  man  thus  encum- 
bered as  he  crossed  the  meadows,  would  have  a 
tendency  to  excite  remark  on  Mrs.  Bearing's  part, 
and  put  her  on  her  guard.  Once  alarmed,  her 
cries,  or  a  child  dispatched  to  Wyle's,  would  have 
brought  aid.  But  if  she  and  the  children  were  first 
slain,  the  murderer  could  easily  have  taken  his 
axe  down  to  Carey,  given  some  plausible  excuse 
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for  having  it,  if  necessary,  and  in  a  moment  of  no 
suspicion  have  felled  him  to  the  earth. 

But  at  all  events  I  feel  certain  that  the  six  whom 
Bearing  left  at  the  farm  were  all  disposed  of  be- 
fore he  came  back  with  Miss  Dolan.  It  is  evidence 
that  they  were  together  in  the  carriage,  and  it  is 
judged  that  when  they  reached  the  house  she  went 
up  stairs  and  took  off  her  bonnet.  She  then  re- 
moved her  cloak  and  furs,  and  perhaps  attended 
to  her  toilet.  In  the  meantime  the  slayer  sees  that 
unless  Bearing  is  made  away  with,  too,  his  bloody 
work  will  soon  be  laid  bare.  He  therefore  invites 
him  on  some  pretext  to  the  barn.  You  will  re- 
member that  Br.  Shapleigh  tells  us  that  Mr.  Bear- 
ing had  a  wound  on  the  right  side  of  the  head, 
just  back  of  and  above  the  ear.  The  direction  of 
it  was  at  an  angle  of  forty-five  degrees  with  a  line 
drawn  from  ear  to  ear.  Now,  a  man  standing  be- 
hind the  barn  door,  which  is  at  the  end  next  to 
the  house  and  to  the  right  of  that  door,  waiting  to 
give  Bearing  a  blow  as  he  entered,  would  so  hold 
the  upper  part  of  the  helve  of  an  axe  in  his  left 
hand  that  when  the  back  of  the  axe  came  down  on 
the  victim's  head  it  would  make  just  such  a  wound 
as  the  Boctor  describes — two  inches  long  and  at 
an  angle  of  forty-five  degrees  with  a  line  drawn 
from  ear  to  ear.  The  blow  fractured  the  skull, 
and  the  rest  of  the  work  was  easily  finished. 

If  now  we  have  been  able  to  satisfy  you  that 
Mrs.  Bearing  and  her  children  lost  their  lives  on 
Saturday  forenoon ;  that  Mr.  Bearing  was  killed 
in  order  to  prevent  detection ;  that  he  was  invited 
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into  the  barn  according  to  a  plan,  in  furtherance 
of  which  his  slayer  stood  in  wait  behind  the  door, 
weapon  in  hand,  we  think  the  Commonwealth  has 
established  its  proposition,  that  the  author  of 
Christopher  Dearing's  death  had  considered  in  his 
mind  whether  he  would  kill  him,  then  concluded 
to  do  so,  and  meant  to  kill  while  he  felled,  pounded, 
and  cut  him.  Such  a  killing  was  deliberate  and 
premeditated ;  and  if  we  previously  maintained  to 
your  satisfaction  that  the  killing  was  wilful  also, 
the  allegation  of  the  indictment  is  proved,  and  the 
crime  is  murder  in  the  first  degree. 

The  question  now  meets  us:  Who  did  this  deed? 

The  evidence  sheds  much  light  on  the  path  to  an 
answer.  In  the  first  place,  it  is  testified  that  the 
house  was  found  in  a  very  disordered  state.  "It 
looked  as  if  some  one  had  ransacked  it,"  Mr.  Ever- 
ett says,  but  the  clothing  of  the  women  had  not 
been  disturbed.  Miss  Dolan's  bonnet,  her  muff 
and  tippet  were  untouched.  Mrs.  Dearing's  dresses 
were  not  removed.  The  plunderer,  therefore,  was 
not  a  woman.  In  the  next  place,  whoever  com- 
mitted the  murder  must  have  had  a  good  deal  of 
physical  strength  and  endurance.  The  evidence 
is  that  the  bodies  were  found  in  the  corn  crib  or 
cuddy,  with  the  heads  to  the  west  and  the  feet 
to  the  east;  that  is,  their  heads,  as  you  will  see 
by  the  model,  were  farthest  away  from  the  hole 
through  which  they  had  been  drawn.  Mr.  Bear- 
ing and  Miss  Dolan  were  in  much  the  same  posi- 
tion just  outside  of  the  crib.  Whoever  put  those 
bodies  into  it,  had  to  draw  Mrs.  Bearing  the  length 
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of  the  barn,  then  climbing  into  the  hole,  stoop 
down,  take  her  under  the  arms,  raise  her  head  to 
a  level  with  the  hole,  and  drag  her  dead  weight 
through  it.  The  dead  weight  of  the  bodies  of  Mr. 
Bearing  and  Miss  Dolan  must  have  been  hauled 
nearly  as  far.  Then  a  quarter  of  a  ton  of  hay  had 
to  be  thrown  down  and  arranged  over  the  bodies 
to  conceal  them.  The  boy  Cornelius  was  also 
dragged  some  distance  to  the  rick,  and  then  lifted 
up  nearly  as  high  as  a  man's  head  into  the  gully 
of  the  rick,  as  officer  Mitchell  describes  it. 

Are  you  not  further  convinced,  gentlemen,  that 
the  doer  of  this  work  had  a  quiet,  passive,  leisurely 
mind — a  mind  which  does  not  bow  to  influences 
that  overbear  the  rest  of  us  ?  It  was  no  ordinary 
appeal  to  the  human  feelings  to  take  the  lives  of 
a  mother  and  her  offspring.  But  when  it  was  all 
done,  and  the  evidences  of  the  deed  were  obliter- 
ated, how  calm  and  slow  in  its  workings  must  that 
mind  have  been,  whose  possessor  could  cross  the 
meadows  to  work  out  another  revolting  butchery. 
And  then  to  come  back  to  the  house  and  wait,  to 
sit  down  and  quietly  wait  for  the  man  to  appear, 
and  then  to  kill  him,  and  to  crown  all  with  the 
death  of  an  unoffending  woman — ^this  was  the 
doing  of  a  mind  as  impassive  as  the  Dead  Sea,  and 
of  a  breast  which  had  no  feelings  common  to  our 
race. 

But,  gentlemen,  the  work  is  done.  The  mother 
has  been  gathered  into  that  narrow  charnel-house, 
with  her  babe,  in  death  as  in  life,  resting  on  her 
bosom.    The  breast  of  her  stalwart  husband  and 
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defender  has  ceased  to  heave.  Their  friend  be- 
side them,  sleeps  the  sleep  that  knows  no  waking. 
The  joyous  prattle  of  the  children  is  hushed  for- 
ever, and  the  lonely  boy  has  found  a  grave  in  the 
hay  his  own  hand  perhaps  had  mown  in  balmy 
summer  afternoons.  No  eye  will  kindle  into 
light  again;  no  voice  will  ever  answer  question- 
ing or  greeting. 

The  breezy  call  of  incense-breathing  morn, 
The  swallow  twittering  from  her  straw-built  shed, 
The  cock's  shrill  clarion,  nor  the  echoing  horn. 
No  more  shall  rouse  them  from  their  lowly  bed. 

Blended  in  one  red  burial  like  the  slain  of  the 
battlefield,  the  family  will  rest  till  the  judgment 
day  shall  come. 

What  is  there,  then,  to  connect  the  prisoner  with 
this  work?  That  is  the  issue,  after  all,  which  the 
Commonwealth  must  meet. 

The  reasons  why  we  think  that  Probst  was  at 
Mr.  Bearing's  continuously  from  the  time  when 
Gould  saw  him  of  Friday  afternoon  until  he  left 
to  appear  at  Straub's,  and  with  Lavinia  on  Satur- 
day evening  at  eight  o'clock,  have  been  laid 
before  you  already.  No  other  human  being  was 
seen  about  the  premises  either  then  or  for  four 
days  afterwards.  None  of  the  neighbors,  none  of 
the  people  living  along  the  roads  to  the  city,  saw 
Probst  on  his  way  to  it.  He  must,  therefore,  have 
remained  about  the  house  through  the  whole  of 
Saturday  afternoon.  Now  and  then  he  drags  his 
leaden  limbs  into  the  barn  to  see  if  there  is  any  dis- 
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covery,  and  when  dusk  has  come  down  on  the 
earth,  he  gathers  up  his  plunder  and  steals  into 
the  city. 

And  now,  gentlemen,  the  annals  of  crime  may 
be  searched  in  vain  to  find  the  parallel  of  this  man. 
When  wrong  is  being  done,  and  you  are  not  yet 
parted  from  the  scene  of  its  commission,  consci- 
ence, feeling,  thought,  may  be  drowned.  But  when 
the  guilty  soul  has  come  into  new  associations, 
and  the  spell  of  the  past  has  been  broken,  it  will 
dart  back  to  the  place  of  its  iniquity,  will  revisit 
it,  as  if  under  a  wizard's  charm,  will  repicture  to 
itself  each  piteous  look,  will  hear  again  each  de- 
spairing cry,  and  will  quiver  with  terror. 

Lest  the  breeze  as  it  wanders  far  and  near, 
Should  whisper  the  story  to  mortal  ear. 

But  this  man,  with  the  memories  of  eight  mur- 
dered people  clustering  around  him,  and  with  the 
crimson  river  of  their  lives  warm  upon  his  cheek, 
whiles  away  the  evening  in  games,  and  the  night 
in  debauchery;  bargains  about  the  pistol,  and 
flaunts  the  watch  of  his  employer  and  the  chain 
of  his  employer's  friend  before  the  faces  of  his 
comrades,  and  is  never  so  much  as  once  stirred 
into  a  ripple.  Of  all  who,  at  Leckfeldt's  and  else- 
where, came  in  contact  with  him,  not  one  discov- 
ered that  he  was  other  than  a  guiltless  man. 

The  next  day  he  is  found  to  be  in  possession  of 
a  bag.  Mrs.  Dolan  tells  us  that  her  daughter  left 
Burlington  on  Saturday  morning  with  a  bag  to 
come  to  Mr.  Bearing's.    We  next  find  Miss  Dolan's 

286 


Speech  of  Mr.  Dwight  for  the  Commonwealth 

body  at  Bearing's,  and  the  bag  with  Probst  at 
Leckf eldt's.  If  he  did  not  get  it  at  the  farm,  where 
did  he  get  it?  If  he  was  not  at  Bearing's  when 
Miss  Bolan  arrived,  who  was  there,  and  got  it,  and 
found  Probst  in  the  city,  and  gave  it  to  him  within 
thirty  hours  from  the  time  when  it  was  seen  in 
Burlington?  Where  is  the  guilty  unknown  who 
gave  it  to  this  innocent  prisoner?  And  what 
motive  ruled  him  to  the  gift?  These  questions 
will  never  be  answered  for  the  facts  on  which  the 
answer  rests  have  never  existed. 

And  how  it  swells  with  proofs  against  him !  We 
find  the  very  spools  which  Mrs.  Bolan's  thrifty 
fingers  had  put  into  it  for  her  daughter,  and  the 
shirts  which  the  mother  and  daughter  had  made 
for  Mr.  Bearing.  His  razors  are  there,  and  his 
brushes,  his  snuff-box  also,  the  ornaments  of  his 
wife,  and  the  trinkets  he  had  "bought  for  Annie." 
Little  did  the  prisoner  think  when  he  gorged  it 
with  his  plunder,  that  it  would  open  its  mouth  to 
tell  us  the  story  of  his  guilt. 

These  facts  are  a  part  of  the  ground  from  which 
the  Commonwealth  reasons  that  the  prisoner  did 
not  have  a  confederate.  We  say  that  he  murdered 
the  family  alone,  because  there  was  no  division  of 
the  plunder.  Probst  gets  all.  But  where  there 
are  two  lions  there  is  no  "lion's  share." 

We  also  find  the  prisoner  alone  wherever  he 
is  seen.  He  came  alone  to  Straub's;  he  was 
alone  at  Lavinia's;  he  visited  Mohr's  by  himself; 
he  came  without  a  comrade  to  Leckf  eldt's;  and 
for  every  person  who  met  him  there  we  can  ac- 
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count.  When  he  parted  from  Baer  on  Thursday 
at  dusk,  he  went  off  unattended.  No  one  was  with 
him  when  he  was  arrested.  There  is  not  a  trace, 
during  all  these  intervening  days  and  various  mo- 
ments, that  anybody  except  Pross  and  Baer  ever 
met  him  or  walked  with  him.  He  flits  before  us 
unaccompanied  as  the  owl  "in  her  solitary  reign." 
Then  there  is  a  very  noticeable  uniformity  in  all 
the  rounds.  Each  head  is  broken  in  as  if  by  the 
same  weapon ;  each  throat  is  chopped  by  the  same 
axe.  The  physician,  as  it  were,  unconsciously  de- 
velops this  similarity  in  his  evidence,  and  as  he 
gave  it  the  conviction  must  gradually  have  fas- 
tened on  your  minds,  "One  hand  did  this."  Two 
men  might  confer  as  to  the  general  outlines  of  a 
plan,  but  they  would  not  go  into  details  as  to  how 
they  were  to  kill,  and  if  they  did,  something  would 
be  sure  to  happen  to  vary  the  common  design  and 
to  show  marks  of  the  different  handiwork.  When 
the  planners  parted,  however  carefully  they  might 
have  made  their  arrangements,  each  mind  would 
fall  back  into  its  own  channel,  would  follow  in  its 
own  modes  of  acting,  and  the  results  would  corre- 
spond. By  this  principle  a  practiced  seaman  will 
tell  you  which  of  two  ships  is  British  and  which  of 
American  build.  A  dentist,  as  happened  vdth  Dr. 
Keep  in  Webster's  trial,  knows  his  own  work  from 
the  work  of  others  in  his  business,  and  a  skillful 
detective  will  sometimes  reason  out  from  a  glance 
which  one  of  the  burglars  has  opened  a  store.  If 
Probst  had  murdered  some  of  his  victims  in  one 
way,  and  the  rest  in  another,  our  first  and  perhaps 
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our  unalterable  inference  would  be,  "Two  were  at 
work  here."  But  he  has  not  left  us  room  for  such 
conjecture.  The  axe  he  knew  how  to  wield  so 
well  has  left  the  impression  of  its  blunt  back  on  all 
the  victims'  heads,  and  the  marks  of  its  edge  on 
their  throats.  The  uniform  style  of  the  massacre 
is  just  in  keeping  with  his  slow  and  uninventive 
mind. 

Such,  gentlemen,  are  the  proofs  that  Christopher 
Bearing  was  wilfully,  deliberately  and  premedi- 
tatedly  killed,  and  that  Anton  Probst,  the  prisoner 
at  the  bar,  murdered  him.  It  may  be  thought  at 
first  sight  that  they  are  not  as  assuring  as  the 
evidence  of  an  eye-witness  who  tells  us,  "I  saw 
the  prisoner  deal  the  fatal  blow."  And  yet  exam- 
ination will  satisfy  you  that  circumstantial  evi- 
dence is  to  be  trusted  as  implicitly  as  the  living 
spectator.  He  may  mistake.  He  may  pervert  the 
truth.  Careless  habits  of  observing,  a  high  ex- 
citement at  the  time  of  the  alleged  crime,  or  a  bad 
heart  against  the  accused,  may  severally  affect  tes- 
timony and  render  it  worthless.  But  this  pistol 
does  not  lie.  This  string,  which  Mrs.  Dolan  tells 
she  tied  to  the  very  flask  with  her  own  hands,  can 
not  come  to  us  with  a  mistake.  And  by  so  much 
the  more  that  you  multiply  your  established  facts 
by  so  much  the  less  do  the  chances  of  error  dimin- 
ish. They  must,  however,  point  to  but  one  con- 
clusion, and  to  no  other,  that  the  prisoner  is  guilty. 
If  there  is  a  single  flaw  which  will  let  in  any  other 
hypothesis  than  that  the  prisoner  murdered  Dear- 
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ing,  then  we  have  failed  to  present  you  with  the 
evidence  competent  to  convict  him. 

Search  for  that  flaw,  gentlemen,  and  find  it  if 
you  can.  The  Commonwealth  will  not  shrink  from 
your  minutest  scrutinies.  But  as  you  consider  the 
prisoner's  inability  to  give  any  account  of  himself 
on  Saturday  other  than  that  which  we  give,  his 
possession  of  the  watch  and  chain  the  same  even- 
ing, and  of  the  bag  the  next  day,  his  wearing  the 
clothes  of  this  murdered  farmer,  that  no  one  knew 
so  well  as  he  the  movements  of  the  family,  or 
could  calculate  so  well  as  he  when  and  where  to 
kill  them,  that  no  one  else  is  found  with  the  prop- 
erty ransacked  from  that  house,  when  you  con- 
sider what  kind  of  a  man  these  murders  require, 
and  what  kind  of  a  man  the  prisoner  is,  do  you 
not  see  each  fact  coil  around  him,  and  hear  the 
cry  pressed  out  of  him,  "I  did  it  all"?  Believing 
firmly  that  he  bears  on  his  soul  the  guilt  of  this 
massacre,  and  that  he  does  not  share  the  stigma 
with  an  ally,  I  leave  the  case  to  you. 


Speech  of  Mr.  O'Neill  for  the  Accused 

BY  PERMISSION  OF  THE  COURT— GEN- 
TLEMEN OF  THE  JURY: 
I  feel  that  in  your  eager  anxiety  to  do  justice 
you  will  lend  me  a  patient  hearing.  I  rise  not 
to  defend  murder  nor  advocate  violence.  I  rise  to 
discharge  a  duty  committed  to  me  by  this  honor- 
able Court.  I  have  had  no  recompense.    The  hon- 
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est  discharge  of  this  duty  shall  alone  reward  me. 
It  is  an  offering,  humble  though  it  be,  of  that 
respect  and  reverence  I  owe  this  Court,  and  not 
to  be  sullied  by  any  hope  of  personal  profit.  We 
have  been  appointed  to  walk  with  the  prisoner 
through  the  dreadful  travail  of  this  cause  as  sen- 
tinels of  the  law,  and  to  guard  like  the  watchful 
dragon  of  the  daughters  of  Hesperus,  lest  liberty 
and  life,  the  golden  apples  of  this  temple,  should 
be  taken  away  in  his  trial. 

We  have  to  thank  you,  and  thank  you  kindly, 
gentlemen  of  the  jury,  for  the  manner  in  which 
you  have  treated  us.  You  have  been  attentive 
and  anxious  listeners.  Eagerly  have  you  caught 
up  every  syllable,  and  we  feel  that  from  the  as- 
surances you  have  given  us  in  the  past,  you  will 
attentively  follow  us  to  the  end.  Then  come  with 
me  to  this  cause.  "Good  men  and  true,  stand  to- 
gether and  hearken  to  the  evidence."  I  shall  not 
ask  for  sympathy.  I  shall  not  ask  for  mercy.  I 
shall  ask  for  common  justice,  and  that  you  will 
give  me. 

The  prisoner  here  is  an  exile — a  stranger  friend- 
less and  penniless,  far  from  the  cottage  under  the 
hills  of  Baden — a  criminal  in  an  American  dock. 
The  only  friends  he  looks  to  are  yourselves,  the 
chosen  twelve  of  the  jury  box.  This  day  you  are 
his  friends;  you  are  his  peers;  his  life  is  in  your 
hands ;  guard  it  as  you  would  your  own.  He  asks 
equal  and  exact  justice.  You  will  give  it  to  him. 
I  as  his  counsel  beg  it.  By  the  spirits  of  the  mur- 
dered now  clustering  on  the  clouds  of  heaven  I 

291 


Classics  of  the  Bar 

implore  it !  Oh,  yes,  I  beseech  it !  You  will  give  it 
in  the  name  of  that  sinless  babe  who  a  few  weeks 
ago  passed  away  in  the  first  breath  of  spring,  and 
now  lives  in  the  realms  of  Justice  itself.  With  it, 
he  and  I  shall  be  content.  It  is  his.  He  has  a  right 
to  demand  it!  No  matter  how  poor  his  fortunes, 
no  matter  how  threadbare  his  hopes,  no  matter 
how  distant  he  be  from  the  home  of  his  youth  and 
the  graves  of  his  kin,  no  matter  how  lone  he  now 
stands  in  that  dock !  Justice  that  knows  no  coun- 
try or  clime  demands  for  him  those  rights,  which 
under  your  oaths  you  have  sworn  to  protect.  This 
is  its  temple.  There  sit  its  high  priests.  You  are 
its  Acolytes.  Carry  those  torches  so  that  the  evi- 
dence of  this  trial  shall  be  fairly  read.  Here  there 
is  no  distinction  of  persons.  All  are  alike.  Here 
all  can  hope ;  for  its  divinity,  like  the  fabled  Queen 
of  old,  tells  the  exile  and  the  stranger  to  approach 
and  be  of  good  cheer.  Trojan  and  Tyrian  shall 
make  no  difference  to  her. 

Let  not  outside  clamor  rule  the  distinctions  of 
this  cause.  Woe  will  be  the  day  when  the  barriers 
surrounding  this  holy  asylum  shall  be  torn  up  in 
the  frenzy  of  the  mob !  Woe  will  be  that  day  when 
a  verdict  shall  be  wrested  from  the  jury  box  in 
the  groans  and  hisses  of  a  crowd !  that  in  its  law- 
less passion  would  crucify  Justice  or  deify  crime, 
that  would  turn  this  temple  into  an  amphitheatre, 
and  give  its  victim  as  in  the  days  of  Pagan  Rome 
to  the  fury  of  wild  beasts.  Oh,  woe  indeed  shall 
be  that  day ! 

This  is  a  place  for  reason  and  not  for  passion, 
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where  judgment  forms  its  decrees  on  quiet  and  de- 
liberate thought,  and  not  from  the  pleasure  and 
caprice  of  the  world  without.  No  matter  how  the 
world  outside  may  be  agitated.  No  matter  how 
angry  and  swollen  may  be  its  tides.  When  the 
voice  of  this  Court  is  heard  it  should  be  as  a  voice 
from  the  shell  of  Triton  making  the  seas  to  seek 
their  shores  again,  and  the  waters  their  accus- 
tomed channels.  Calm,  sober  and  deliberate  action 
is  needed  in  a  cause  like  this.  I  feel  that  we  shall 
have  it  notwithstanding  the  shouts  and  hisses  that 
scandalized  this  trial,  and  insulted  this  Court,  as 
you  retired  to  your  rooms  last  evening. 

As  I  have  said,  gentlemen,  I  rise  not  to  defend 
murder.  This  day  four  weeks  ago  a  quiet  and 
humble  family  lived  together  in  the  lower  part  of 
this  city.  Their  little  home  was  one  of  happiness, 
and,  so  far  as  we  know,  undisturbed  by  any  un- 
usual anxiety  or  care.  To-day  they  are  gone.  Four 
weeks  from  that  day  you  are  sitting  upon  the  trial 
of  a  man  who  is  alleged  to  have  been  their  mur- 
derer. How  does  the  Commonwealth  now  seek  to 
establish  the  fact,  or  rather  ask  you  to  establish 
the  fact  by  a  verdict,  that  the  prisoner  at  the  bar 
is  guilty  of  the  crime?  They  say  that  on  the  sev- 
enth day  of  April  last,  Anton  Probst  was  seen  in 
the  meadows  close  to  the  farm  of  Mr.  Bearing,  at 
four  o'clock  in  the  afternoon.  They  say  that  on 
the  next  morning  the  head  of  that  family,  Mr. 
Bearing,  was  seen  in  this  town  with  a  young 
lady  called  Miss  Bolan,  that  he  was  seen  going  to 
his  home.    Three  days  after,  on  the  Wednesday 
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following,  the  bodies  of  eight  murdered  people 
were  found  on  the  Bearing  farm.  The  Common- 
wealth presents  to  you  a  case  of  what  is  called 
circumstantial  evidence;  that  is,  they  ask  you  to 
infer  from  the  circumstances  surrounding  the 
case,  a  state  of  facts  unmistakably  pointing  to  the 
prisoner  as  guilty  of  this  murder. 

Now,  what  are  the  circumstances? 

Take  the  worst  first,  that  the  property  of  this 
family  was  found  upon  Anton  Probst,  that  the 
watches  of  Mr.  Bearing,  the  trinkets  of  Miss 
Dolan,  the  porte-monnaie,  the  necktie  of  Mr. 
Bearing,  in  fact,  all  the  property  which  for  the 
purposes  of  this  case  we  admit  to  have  been  owned 
by  Mr.  Bearing  and  his  family,  was  found  on  the 
person  of  the  prisoner.  They  say  that  because 
this  property  was  found  upon  him  he  committed 
this  murder.  Is  that  a  just  conclusion  ?  When  was 
the  murder  committed  ?  What  circumstance  points 
to  the  time?  It  has  left  no  telltale.  On  Wednes- 
day eight  bodies  were  found  murdered  in  the 
stable,  but  when — no  human  tongue  has  told.  Was 
it  committed  on  Saturday?  That  is  only  an  as- 
sumption of  the  learned  Bistrict  Attorney.  He 
says,  "Oh,  Mr.  Bearing  was  seen  in  full  life  on 
Saturday ;  he  went  to  Mr.  Mitchell's  and  he  went 
to  the  steamboat,  and  he  met  his  niece  and  he  took 
her  home,  and  they  were  not  seen  alive  after  that." 
Is  it  because  they  were  not  seen  from  Saturday 
until  Wednesday  that,  therefore,  they  were  killed 
on  Saturday? 

Here  in  this  temple  of  justice  it  would  be  sac- 
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rilege  to  assume  guilt  where  it  is  not  proven.  If 
there  is  any  theory  consistent  with  innocence  in 
this  case,  you  are  bound  to  assume  it;  you  are 
bound  in  the  letter  and  spirit  of  the  law  to  assume 
that  which  is  in  favor  of  liberty  and  life.  This  is 
its  religion,  and  like  parted  streams  is  traced 
throughout  its  entire  system.  Assertion  is  not 
proof,  but  proof  alone  can  justify  a  conclusion. 
What,  gentlemen,  is  your  verdict?  A  legal  infer- 
ence drawn  from  premises  put  before  you  in  the 
shape  of  proof.  To  infer  supposes  proof.  To 
conclude  without  it  would  be  but  a  naked  infer-, 
ence,  destitute  of  that  force  which  alone  can  jus- 
tify your  conclusion,  and  render  your  verdict  just, 
as  well  in  reason  as  in  law.  But,  gentlemen,  even 
if  there  were  something  more  than  a  gratuitous 
assertion  in  this  case  as  to  the  time  of  the  murder, 
is  there  nothing  to  repel  the  theory  that  it  was 
committed  on  Saturday  ?  Where  is  the  shirt  that 
was  found  wet  by  officer  Mitchell  on  Thursday? 

[The  District  Attorney:]  "'Stained,'  I  think 
the  witness  said." 

[Mr.  O'Neill:]  No  staining  about  it;  officer 
Mitchell  testified  that  it  was— WET !  Probst  left 
the  house,  according  to  the  theory  of  the  Com- 
monwealth, on  Saturday  night.  We  trace  him 
down  to  Thursday  in  this  city,  and  if  he  left  that 
shirt  there  on  Saturday  night,  saturated  with 
water  or  with  blood,  I  put  it  before  you  as  a  self- 
evident  fact  in  nature  and  observation,  that  it 
would  have  been  completely  dry  by  the  Thursday 
following. 
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Let  not  assertion  silence  proof,  nor  sophistry 
master  reason.  Let  not  fancy  nor  its  appeals 
steal  from  out  this  cause  this  loudly  speaking  fact. 
I  charge  you,  by  the  liberty  you  love,  by  the  life 
you  cherish,  to  carry  it  with  you  throughout 
your  deliberations.  Keep  it  before  you.  By  the 
solemn  oaths  you  have  taken  and  given  to  this 
prisoner  as  pledges  of  your  fidelity,  I  beseech  you 
to  keep  it  before  you.  Before  you  can  convict  the 
prisoner,  you  must  reconcile  this  fact  with  reason 
and  the  essence  of  things.  If  you  do  reconcile  it, 
then  give  him  to  his  doom  and  let  him  expiate  in 
the  forfeiture  of  his  life,  the  high  crime  of  which 
you  shall  convict  him. 

But  if  you  do  not,  and  I  say  you  cannot  reconcile 
it,  oh !  trifle  not  with  his  life.  You  may  sport  with 
it!  nay,  break  it  as  the  child  does  his  toy  when 
wearied  of  it.  'Tis  true,  he  is  nothing.  A  poor 
waif  upon  the  waters  of  the  world,  broken  in  hope 
and  fortune.  Give  him  to  the  scaffold.  'Tis  noth- 
ing, nothing  whatever!  But  let  me  tell  you,  the 
day  will  come,  when,  as  Parnassus  alone  of  all  the 
mountains  overtopped  the  waves,  so  shall  your 
verdict,  resting  on  such  a  fact,  claim  the  attention 
of  future  ages,  when  the  local  circumstances  of  this 
crime  shall  have  been  forgotten,  when  public  opin- 
ion will  perhaps  be  as  solicitous  for  mercy  and 
compassion  in  another  cause  as  it  is  clamorous 
for  vengeance  in  this. 

"Good  men  and  true,  stand  together  and  hearken 
to  the  evidence!"  Hearken  to  the  evidence — the 
injunction  of  the  law  and  the  last  words  that  fell 
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upon  your  ears  from  the  lips  of  the  clerk  after  you 
had  taken  the  oaths.  Come,  then,  to  this  evidence. 
Is  this  fact  reconcilable  with  the  theory  of  the 
Commonwealth?  Like  zones  that  can  never  kiss, 
like  parallels  that  can  never  meet,  always  separate 
and  apart,  you  never,  never  can  reconcile  this  fact 
with  the  theory  or  the  assumption  of  the  Common- 
wealth. Therefore,  I  say  to  you  that  the  evidence 
in  the  cause  points  to  the  fact  that  the  murder 
was  not  committed  on  Saturday.  The  place,  the 
time,  the  surroundings,  all  forbid  it  to  have  been 
done  on  that  day. 

The  testimony  is,  that  on  Saturday  many  people 
pass  up  and  down  Jones  Lane,  going  to  and  com- 
ing from  market,  yet  you  are  to  be  told  that  this 
murder  was  committed  in  daylight  by  a  man,  too, 
who  knew  the  usual  travel  of  the  neighborhood. 
Oh,  gentlemen,  such  a  series  of  murders  could  not 
have  been  committed,  nay  contemplated,  at  such  a 
time!  No  man  in  the  prisoner's  position  could 
have  thought  of  it.  Such  a  deed!  Eight  people 
murdered  in  open  daylight!  No!  Impossible! 
Offend  the  young  sun  of  spring  by  such  a  deed, 
and  yet  no  one  to  know  or  hear  of  it!  The  mur- 
derer would  have  waited  for  the  hour  when  the 
moon  and  stars  had  left  the  heavens  and  the  dark- 
ness of  midnight  covered  with  its  black  pall  both 
the  cottage  and  the  meadow.  What!  In  the  open 
day !  When,  according  to  the  Commonwealth,  the 
place  had  its  travel,  and  a  whisper  could  be  car- 
ried to  the  neighboring  house.  Why,  the  very  dogs 
alluded  to  by  my  friend  on  yesterday,  true  to  their 
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instincts,  would  have  snuffed  the  scent  of  blood, 
and,  like  those  that  follow  the  traveler  on  the 
snows  of  Iceland,  borne  the  frightful  alarm  to  the 
nearest  cottage.  It  is  against  nature  and  against 
all  probability  to  argue  that  it  could  have  been 
committed  on  that  day.  You  have  the  fact  before 
you,  gentlemen,  that  this  crime  as  to  time  is  not 
known ;  therefore,  I  take  it  that  the  argument  of 
the  Commonwealth  begs  the  question  so  far  as 
concerns  the  prisoner's  possession  of  the  property. 
That  all  the  articles  identified  here  as  belonging 
to  Bearing  and  Miss  Dolan  were  found  with  him  I 
cannot  and  will  not  deny ;  but  will  you,  therefore, 
argue  that  he  committed  the  murder?  Will  you 
assume  it?  If  you  do  you  will  hang  him  upon 
presumption,  and  give  his  name  to  infamy.  "Good 
men  and  true,  stand  together  and  hearken  to  the 
evidence." 

I  say  that  he  got  the  articles  before  the  murder, 
and  if  that  be  true,  where  is  the  evidence  of  the 
guilt  of  the  offense  charged?  If  he  got  these 
things  before  the  murder,  are  they  evidence  of  his 
guilt  under  this  indictment?  The  possession  of 
them  would  be  evidence  of  a  simple  larceny;  but 
will  you  violate  the  great  principle  of  justice  that 
underlies  our  whole  system  of  jurisprudence? 
Will  you  run  against  the  presumption  of  charity? 
Against  the  presumptions  of  innocence,  by  reach- 
ing the  inference  the  Commonwealth  would  have 
you  draw?  The  law  assumes  whatever  speaks  in 
favor  of  liberty.  She  will  not  for  a  moment  think 
of  or  argue  guilt  in  regard  to  an  act  upon  which  a 
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charitable  interpretation  may  be  had.  It  is  mon- 
strous as  a  doctrine  in  law,  monstrous  as  a  propo- 
sition in  reason,  to  assume  that  the  prisoner,  be- 
cause he  had  these  things,  got  them  first  by  com- 
mitting the  murder  so  as  to  obtain  them,  and  sec- 
ondly, that  he  possessed  himself  of  them  by  strip- 
ping the  dead.  Now,  is  there  anj^hing  in  the  case 
to  tell  you  when  these  things  were  got  by  him?  I 
say  they  were  obtained  before  the  murder.  Gen- 
tlemen, can  you  say  otherwise?  You  are  bound  by 
the  testimony,  and  by  the  testimony  alone,  and  I 
ask  you  is  there  anything  in  this  cause  that  would 
warrant  you  in  swearing  to  that  as  a  matter  of 
fact?  Yet  you  will  swear  to  it  if  you  give  a  ver- 
dict against  this  prisoner.  Is  it  not,  to  say  the 
least,  ungracious  and  unkind  in  the  District  At- 
torney, to  ask  you  to  swear  to  a  fact  that  has  not 
been  established  in  the  case?  Hearken  to  the  evi- 
dence! Where  is  the  testimony  establishing  for 
you  as  a  fact  this  question  of  time  ?  You  have  heard 
none,  gentlemen.  If  the  larceny  was  committed 
before  the  murder,  the  Commonwealth's  theory  is 
blown  to  atoms,  and  as  the  time  of  the  theft  has 
not  been  established,  and  as  its  having  been  com- 
mitted before  the  murder  is  consistent  with  in- 
nocence, I  say  you  are  bound  under  your  oaths  to 
so  assume  it  as  a  fact  in  favor  of  liberty  and  life. 
The  Commonwealth  next  asks  you  to  infer  guilt 
from  the  fact  that  the  prisoner  left  his  clothes 
behind  him,  and  that  there  was  blood  upon  them. 
What  blood  was  upon  them  ?  Was  it  human  blood  ? 
The  defendant  may  have  been  killing  cattle  with 
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Mr.  Bearing.  In  the  Armstrong  case,  when  the 
prisoner  was  asked,  "How  did  the  blood  get  into 
the  wagon,"  he  replied  that  it  was  chicken  blood. 
The  Commonwealth  then  caused  an  examination 
to  be  made  of  the  blood,  and  the  whole  case  turned 
upon  that  point.  Armstrong  staked  his  life  upon 
the  issue.  He  lost  it,  and  expiated  upon  the  scaf- 
fold the  offense  of  which  he  was  convicted.  Now 
you  are  bound  to  assume  nothing  but  innocence. 
Therefore,  I  ask  you  that  when  there  are  so  many 
kinds  of  blood,  whether  you  can  assume  the  blood 
on  the  clothes  of  the  prisoner  to  be  human  blood  ? 
You  cannot.  Why?  Because  it  is  inconsistent 
with  the  presumption  in  favor  of  human  liberty 
and  life.  There  is  nothing  whatever  in  this  case 
to  tell  you  it  was  human  blood. 

Could  I  but  shut  out  from  your  sight  and  hear- 
ing the  scenes  and  excitement  attendant  upon  this 
trial ;  could  I  even  take  you  to  the  Bearing  farm, 
its  solitude  unbroken  by  the  groans  and  hisses  of 
the  other  night ;  could  I  make  you  forget  the  past ; 
could  I  have  you  for  the  first  time  to  hear  the  testi- 
mony in  this  dreadful  issue  of  life  or  death,  with 
all  your  presumptions,  as  naturally  they  would  be, 
in  favor  of  liberty ;  could  I  have  you  to  look  upon 
the  prisoner  confronted  only  by  his  accuser,  I  feel 
that  in  the  coolness  of  your  judgments,  in  the 
charity  of  your  hearts,  the  case  of  my  client  would 
be  safe.  But  again  let  me  ask  you,  is  the  case 
against  him  clear?  Is  it  positive?  Is  it  without 
doubt?  Is  it  sufficient  to  convict  him?  Its  char- 
acteristics are  inconsistency  with  itself,   incon- 
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sistency  with  the  doctrine  of  innocence,  and  incon- 
sistency with  the  law  of  presumptions.  Is  it  prob- 
able that  Anton  Probst  committed  this  murder?  It 
is  charged  by  the  Commonwealth  that  he  did  com- 
mit it,  and  that  he  committed  it  alone.  Taking 
into  consideration  the  time,  the  place,  the  circum- 
stances, I  ask,  is  it  at  all  probable  that  such  is  the 
case?  Bearing,  a  strong,  stalwart  man;  his  wife 
the  mother  of  a  large  family;  Miss  Dolan  full 
grown ;  the  boy  out  in  the  field ;  the  little  children 
sporting  around  in  the  spring  breezes  of  the  morn- 
ing! Is  it  probable,  I  ask,  that  he  murdered  all 
these,  and  murdered  them  alone?  Is  it  probable 
that  he  would  have  thought  of  such  a  monstrous 
deed  within  sight  of  that  cottage  to  the  east,  and 
almost  under  the  eyes  of  the  people  going  to  mar- 
ket? If  it  is,  then  indeed  he  is  not  the  expert  crim- 
inal that  my  friend  the  District  Attorney  would 
have  him.  If  he  is,  in  fact,  the  cool  designer  of 
such  horrid  deeds,  would  he  have  loitered  in  the 
city?  Would  he  have  gone  to  places  where  he  was 
sure  to  have  been  traced?  Would  he  have  sought 
public  haunts  ?  Would  he  have  dwelt  openly  in  the 
city,  and  walked  out  upon  Sunday?  Would  he 
have  gone  here,  there  and  everywhere?  Would 
he  have  exhibited,  as  my  friend  has  said,  this  ex- 
ceeding coolness  of  manner?  Certainly  not.  The 
very  argument  of  my  friend  rebuts  the  probability 
of  his  guilt.  The  place,  the  time,  the  manner  of 
his  behavior;  in  brief,  all  the  circumstances  sur- 
rounding the  case  forbid  the  idea  of  his  having 
committed  the  murder.    Flight  and  concealment 
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are,  and  ever  have  been,  the  telltales  of  crime. 
Did  he  fly?  Did  he  conceal  himself?  Why  he 
elbowed  his  way  through  the  very  officers  of  the 
law.  Could  he  not  have  fled?  He  was  a  stranger 
here,  scarcely  known  to  any  but  the  Dearing  fam- 
ily. He  has  a  home  far  away  beyond  the  waters ; 
poor  and  humble,  it  is  true,  but  its  poverty  and 
humility  would  have  been  his  surest  protection. 
Would  he  not  have  sought  it,  and  could  he  not  have 
reached  it?  Yes,  gentlemen,  on  that  Saturday 
night,  had  he  committed  this  murder,  instead  of 
coming  to  the  city,  he  would  have  sought  your 
nearest  port,  got  aboard  the  first  vessel  with  a 
weighing  anchor,  and  by  the  Thursday  following, 
when  he  was  arrested,  he,  with  the  trackless  keel 
beneath  him,  the  full  sail  above  him,  would  have 
been  far  beyond  the  reach  of  law.  No  officer  would 
then  have  seized  him ;  no  foot  so  light  of  step  to 
trace  his  pathway  through  the  waters.  Gentle- 
men, would  he  not  have  sought  his  home?  There 
the  heart  ever  turns  with  its  burden  of  cares, 
there  it  wishes  to  lie  down  beside  the  fires  of  its 
hearth,  close  to  the  heart  of  the  mother  who  never 
forsakes  her  son. 

Who  says  that  the  murder  was  not  committed 
on  Monday?  And  if  it  was,  Probst  was  then  in 
this  city.  If  committed  on  Tuesday,  Probst  was 
in  this  city.  We  have  had  no  testimony  as  to  the 
condition  of  the  bodies  when  found.  Were  they  in 
a  state  of  decomposition?  Did  they  exhibit  signs 
of  recent  violence?  The  Commonwealth  is  silent 
upon  these  points.   Judge  her,  therefore,  by  her 
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omission  to  prove,  as  well  as  by  that  which  she 
has  proved.  The  great  and  ruling  principle  of  the 
law  is  the  presumption  of  innocence.  Look  at  the 
Commonwealth's  case  and  contrast  it  with  that 
presumption. 

Doubt  in  you  is  life  for  him.  Forget  not  his 
case  in  the  atrocity  of  the  charge.  To  accuse  of  a 
crime  so  horrible  as  this  is  all  but  to  condemn.  I 
share  with  you,  gentlemen,  the  horror  you  have  of 
it ;  its  nature,  its  attendants,  its  sickening  details 
can  never  be  forgotten.  The  Bearing  farm  will  be 
forever  on  this  world's  tongue,  as  the  scene  of  the 
monster  crime  of  history.  I  would  with  you,  gen- 
tlemen, consecrate  it  in  eternal  memory,  make  it 
a  place  for  the  maiden  and  mother  to  go,  and  have 
the  tears  that  would  mourn  the  dead,  like  those  of 
the  Heliades,  turn  to  amber  as  they'd  fall.  I  would 
give  it  a  requiem  sad  and  soft,  in  music  sweet  in 
tone  as  the  notes  of  the  storied  nightingale  that 
sings  all  the  day  long  over  the  grave  of  the  mur- 
dered youth. 

But  though  we  all  execrate  the  deed  and  lament 
its  victims,  yet  the  crime  can  alone  be  punished  in 
the  conviction  of  the  true  criminal.  That  convic- 
tion can  be  reached  solely  by  the  evidence  in  the 
cause;  judge  the  prisoner  by  it,  and  no  matter 
what  may  be  his  doom,  I  as  his  counsel  shall  be 
content.  Judge  him  by  it;  for  He  by  Whom  you 
have  sworn,  looks  down  upon  you,  His  eye  radiant 
as  a  star,  reflected  in  the  deep  waters  of  the  heart. 
Be  fair  to  this  defendant.  He  is  in  a  strange  land, 
but  a  land  where  our  laws  and  institutions  bade 
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him  come.    Consider  the  broken  links  of  evidence 
and  pause,  ere  you  send  his  life  back  to  God. 

Gentlemen  of  the  jury,  I  now  give  you  this  case, 
and  with  it  the  prisoner.  The  last  appeal  I  shall 
make  for  him,  is  judge  the  one  by  the  other.  I  may 
never  again  address  you  here,  but  we  shall  meet 
again  and  for  another  judgment  upon  this  cause. 
Yes,  gentlemen,  beyond  the  clouds  and  beyond  the 
tomb  there  shall  we  meet,  judge  and  jury,  prisoner 
and  advocate,  and  Oh,  I  implore  you  by  that  judg- 
ment to  come,  by  the  fears  you  have  of  its  jus- 
tice, by  the  hopes  you  cherish  of  its  mercy,  that 
you  will,  as  this  court  has  ordered,  "Good  men  and 
true,  stand  together  and  hearken  to  the  evidence" ! 

Summing  Up  of  District  Attorney  Mann 

WITH  SUBMISSION  TO  THE  COURT  — 
GENTLEMEN  OF  THE  JURY: 

In  arising  to  address  to  you  the  concluding  ar- 
gument for  the  Commonwealth  in  a  case  like 
this,  I  feel  constrained  at  the  outset  to  ask  you 
to  bear  with  me  if  I  forget,  at  some  moments,  the 
calmness  and  deliberation  of  the  public  officer  in 
the  warmth  of  my  resentment  and  the  bitter  in- 
dignation of  my  manhood. 

The  circumstances  connected  with  this  case  are 
so  unparalleled  in  atrocity,  so  unexampled  in  hor- 
ror, that  I  cannot  think  of  them,  I  cannot  speak  of 
them,  with  calmness. 

Not  only  are  we  called  upon  to  consider  the 
death  of  Christopher  Bearing  and  the  manner  of 
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his  murder,  but  the  cruel  and  wanton  slaughter 
of  seven  other  innocent  and  unoffending  creatures 
is  so  indissolubly  connected  with  it,  that  we  can 
not  sever  the  conduct  and  deeds  of  the  murderer 
of  the  one,  from  the  indiscriminate  destruction 
of  all.  For  I  am  sure  you  must  feel  satisfied 
now  that  the  death  of  all  the  victims  of  the  Bear- 
ing farm  is  fairly  attributable  to  the  same  wicked 
heart,  the  same  fiendish  arm,  the  same  plotter, 
and  the  same  artistic  destroyer.  How  then  can 
I  speak  or  think  of  this  with  coolness  ? 

As  I  stand  here,  even  now,  my  mind  carries  me 
away  from  this  spot  and  fixes  itself  around  that 
secluded  house,  calling  up  memories  of  the  kind 
father,  the  happy  mother,  and  the  innocent  prat- 
tlers that  dwelt  there.  A  few  weeks  ago  all  was 
gladness  and  sunshine.  But  a  cloud  has  lowered 
upon  that  house;  the  hand  of  the  Destroyer  has 
been  there,  and  with  fingers  of  blood  has  written 
upon  its  walls.  Desolation! 

No  father,  no  mother,  no  child,  no  loving  one  of 
God's  creatures,  dwells  there  now.  All  is  solitude. 
The  very  dogs  run  masterless,  and  in  vain  turn 
their  eyes  wistfully  to  stranger  forms,  seeking  for 
those  hands  that  were  wont  to  answer  with 
caresses. 

These  victims  have  now  passed  away;  their 
dirges  have  been  sung,  and  the  earth  has  closed 
above  them.  In  a  few  short  months  the  young 
summer  will  bestrew  their  graves  with  verdure, 
and  the  flowers  will  bloom  above  them  as  over 
other  kindred  turfs,  but  they  cannot  and  will  not 
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be  forgotten  in  their  narrow  dwellings.  The  rec- 
ollection of  their  untimely  end  will  haunt  the 
neighborhood  where  this  bloody  tragedy  was  en- 
acted, and  long  will  our  annals  tell  the  story  of 
this  fearful  crime,  and  in  after  years  the  aged 
crone  will  gather  around  her  the  little  children  of 
a  generation  yet  to  come,  and,  telling  them  the 
story  of  this  fatal  massacre,  "send  her  hearers 
weeping  to  their  beds." 

I  do  not  propose,  gentlemen,  to  enter  at  any 
considerable  length  into  the  heart-sickening  details 
of  this  case.  I  shall  merely  content  myself  with 
demonstrating  certain  propositions  which  I  think 
can  fairly  and  conclusively  be  drawn  from  the 
consideration  of  the  whole  evidence  in  the  case. 
First,  I  desire  to  prove  to  you  from  this  evidence, 
beyond  all  doubt,  that  this  was  the  work  of  one 
man  for  one  purpose.  I  say  of  one  man,  and  I 
mean  of  one  man  alone,  unaided  by  an  accomplice, 
unassisted  by  a  confederate.  Next,  that  person 
was  no  stranger  to  the  family,  but  was  one  who 
had  access  to  the  household,  in  whom  the  family 
placed  some  confidence — one  who  could  entice  the 
women  and  children  from  the  house  without  sus- 
picion on  their  part,  and  was  on  such  intimate 
terms  with  the  family  as  to  be  enabled  thereby  to 
execute  the  hellish  plans  his  wicked  heart  con- 
ceived ;  that  this  was  done  for  purpose  of  plunder, 
and  in  order  to  carry  away  all  articles  of  value 
from  the  house  of  Mr.  Dearing,  and  from  the  per- 
sons of  those  he  intended  to  kill ;  and  finally,  that 
the  prisoner  at  the  bar  was  the  person  who  carried 
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away  this  plunder,  for  the  acquisition  of  which 
the  murders  were  committed  by  him;  and  thus 
that  he,  and  he  alone,  is  to  be  held  responsible  for 
the  perpetration  of  these  fearful  crimes. 

I  have  said  that  this  was  the  work  of  one,  and 
you  will  be  convinced  of  this  if  you  only  consider 
for  a  single  moment  the  arts  of  deception  which 
must  have  been  practiced  to  allure  his  victims  to 
the  fatal  spot  at  which  they  were  slain,  the  same 
kind  of  weapon  evidently  used  in  order  to  accom- 
plish his  entire  purpose,  and  the  same  singularly 
fearful  manner  in  which  the  instrument  was  used 
on  each. 

The  presence  of  a  stranger  would  have  excited 
surprise,  and  might  have  interfered  with  the  per- 
petration of  this  hellish  work,  which  was  evidently 
plotted  and  contrived  long  before  the  first  blow 
was  struck  to  further  its  execution. 

Let  us  pause  for  a  moment,  gentlemen,  to  con- 
sider from  this  evidence,  if  we  possibly  can,  some 
theory  in  connection  with  it  which  will  satisfy  us 
in  regard  to  the  manner  in  which  it  was  done  and 
as  to  where  this  fearful  work  was  begun. 

This  wretch,  whoever  he  be,  in  my  estimation 
first  murdered  Cornelius  Carey.  Approaching  the 
unsuspecting  boy  he  struck  him  down,  and  then 
coolly  and  wantonly  chopped  his  throat  with  the 
axe,  and  held  his  head  over  the  ditch,  and  suffered 
the  blood  to  be  poured  out  in  the  ditch  on  the 
water,  leaving,  he  believed,  no  trace  behind.  He 
then  raised  the  lifeless  body  from  the  ground,  car- 
ried it  with  a  strap  that  he  had  fastened  around 
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his  waist,  and  covered  him  over  in  the  hay  rick, 
taking  the  poor  boy's  cap,  and  stuffing  it  in  the 
mud  under  the  bridge,  hiding  it  away,  he  sup- 
posed from  all  human  sight. 

I  say  he  must  have  killed  this  boy  first,  in  pur- 
suance of  the  plan  arranged  and  perfected  in  the 
mind  of  the  murderer.  He  would  not  kill  the  peo- 
ple in  the  house  first;  a  single  scream  from  any 
one  of  them  might  startle  the  boy  in  the  field  whd 
would  then  communicate  the  alarm  to  the  neigh- 
boring farm  houses.  He  silenced  the  pickets  be- 
fore he  attacked  the  citadel. 

No  pool  of  blood  marked  the  spot  where  the  boy 
met  his  fate.  The  rains  of  Saturday  and  Sunday 
filled  the  ditches,  washing  away  from  them  not 
only  the  blood,  but  the  blood-stained  water.  Yet, 
two  traces  of  blood  were  near  by  in  that  meadow, 
the  one  upon  a  turf,  and  the  other  upon  a  piece 
of  wood  that  lay  loosely  on  the  ground ;  and  these 
two  lined  with  the  hay  rick,  and  thus  indicated  the 
course  the  murderer  took  as  he  carried  the  life- 
less body  of  the  boy  away ;  these  two  places  were 
all  we  could  find  that  had  received  any  blood  that 
dripped  from  the  body  when  thus  carried. 

Having  thus  disposed  of  the  boy,  he  deliberately 
approaches  the  house.  When  he  gets  to  the  bridge 
that  crosses  the  ditch  at  the  house,  he  probably  re- 
flects, "It  will  not  do  for  me  to  keep  this  little 
axe  that  I  have  killed  the  boy  with ;  its  appearance 
covered  with  blood,  with  the  hair  of  Cornelius 
Carey  still  sticking  to  it,  may  alarm  this  family." 
Consequently  he  throws  it  into  the  ditch  where  it 
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was  subsequently  found.  He  then  stands  before 
that  family  with  scarcely  no  stain  upon  him,  per- 
fectly calm  and  quiet. 

What  next  is  to  be  done?  The  outposts  taken 
care  of,  he  now  makes  his  fearful  onslaught  upon 
the  family.  He  decoys  the  mother  from  the  house 
and  into  the  barn,  and  there  strikes  her  down. 
He  had  already  chopped  the  throat  of  poor  Carey 
for  a  double  purpose :  to  make  his  death  sure,  and 
to  pour  out  all  his  blood  into  the  ditch.  He  con- 
tinues now  the  same  fearful  work.  Having  struck 
the  mother  down  as  he  struck  poor  Carey,  he 
chopped  her  throat  in  the  same  brutal  manner.  He 
then  led  or  carried  the  little  ones  to  the  same  place 
of  slaughter,  beguiling  them  into  the  barn,  dashed 
out  their  brains  by  blows  from  the  same  weapon, 
and  inflicted  similar  fearful  gashes  upon  their 
throats. 

I  have  said  these  murders  were  all  committed 
in  the  barn.  I  come  to  this  conclusion  because 
there  was  not  to  be  found  one  single  spot  of  blood 
anywhere  except  in  the  barn. 

Have  you  seen  at  the  seaside  the  gulls  come 
sailing  along  the  beach  slowly  and  calmly,  and 
sometimes  poised  in  the  air,  how  intently  and 
fixedly  they  keep  one  bright  eye  upon  the  watery 
element  beneath,  searching  for  their  food  or  their 
prey?  Even  so  did  the  detectives  pass  over  every 
foot  of  ground  around  that  barn  and  house, 
searching  for  a  single  particle  of  blood,  for  any 
marks  of  a  struggle,  for  the  slightest  evidence  that 
would  indicate  that  blood  was  shed  or  an  assault 
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made  outside  of  that  barn,  and  they  searched  in 
vain.  In  the  barn,  undoubtedly  then,  Mrs.  Bear- 
ing and  the  children  were  slain. 

The  question  then  arises,  who  got  them  there? 
who  could  decoy  them  into  the  bam?  I'll  tell  you, 
gentlemen ;  it  was  the  prisoner.  He  could  frame 
some  probable  story.  He  could  go  to  Mrs.  Bear- 
ing and  tell  her  that  the  horses  or  the  cows  re- 
quired looking  after. 

I  take  it  for  granted  the  murderer  took  the 
mother  there  on  some  such  pretense,  and  then  the 
children  as  I  have  spoken  of,  and  even  carrying 
the  infant  from  the  cradle.  There  was  one  spot 
pointed  out  in  the  barn  more  fearful  than  the  rest, 
and  that  is  the  spot  where  he  dashed  out  its  brains, 
scattering  them  upon  the  sides  of  the  barn,  and 
where  Mr.  Franklin  tells  you  was  found  a  lock  of 
a  child's  hair. 

The  next  thing  he  did  was  to  hide  these  bodies 
away  so  as  to  escape  the  attention  of  Mr.  Bear- 
ing when  he  came  home.  He  dragged  them  into 
the  little  coal  bin,  the  only  entrance  to  which  was 
through  a  hole  from  the  bam.  He  was  compelled 
to  get  through  this  hole  himself,  and  he  left  the 
bodies  as  he  had  dragged  them,  lying  side  by 
side.  He  did  not  take  the  trouble  to  lay  the  in- 
fant side  by  side  with  the  others,  but  the  brutal 
wretch  flung  it  over  on  the  breast  of  its  mother. 

Every  living  being  left  at  the  farm  has  been  de- 
stroyed.   Let  us  now  turn  to  Mr.  Bearing. 

In  the  meantime,  the  evidence  shows  that  Mr. 
Bearing  and  Miss  Bolan  returned  home.     They 
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got  down  there  about  eleven  o'clock  of  that  day, 
and  Mr.  Bearing,  as  was  his  custom,  drove  up  to 
the  house,  and  got  out  of  his  wagon.  Miss  Dolan 
got  out  also,  and  went  into  the  house.  I  take  it  for 
granted  that  the  house  was  then  undisturbed.  I 
take  it  for  granted  that,  had  the  furniture  been 
turned  upside  down  in  confusion,  Miss  Dolan 
would  have  given  the  alarm.  All  was  quiet  in  the 
house,  but,  thinking  that  the  mother  and  the  little 
ones  had  gone  to  the  barn,  Miss  Dolan  went  up 
stairs,  untied  her  bonnet  strings,  took  off  her  bon- 
net, her  furs  and  her  cloak,  unhooking  it  all  the 
way  down  the  front.  She  did  this  deliberately  and 
quietly;  she  would  not  have  taken  them  off  if 
alarmed ;  she  would  have  gone  out  and  communi- 
cated the  alarm.  But  not  finding  the  family  there, 
and  beginning  to  apprehend  something  wrong,  she 
went  out  to  the  barn  to  tell  Mr.  Dearing  that  the 
house  was  deserted,  that  neither  his  wife  nor  the 
children  nor  any  one  could  be  found  at  home.  Mr. 
Dearing,  by  some  excuse,  probably  the  same  that 
had  been  used  to  get  Mrs.  Dearing  out  to  the  barn, 
had  been  induced,  in  the  meantime,  to  go  to  the 
barn  before  entering  his  house.  His  gloves  were 
yet  upon  his  hands,  and  his  hat  upon  his  head,  and 
the  villain,  following  him,  seized  the  axe  he  had 
secreted  in  the  barn,  and  struck  him  from  behind 
as  he  entered — and  then  gashed  his  throat. 

Miss  Dolan  could  not  probably  have  been  en- 
ticed by  this  man  into  the  barn,  but  she  rushes 
there  to  inquire  of  Mr.  Dearing  about  the  chil- 
dren, and  is  met  by  the  murderer,  who  strikes  her 
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down,  brains  her,  and  then  cuts  her  throat.  He 
had  before  covered  up  the  wife  and  children,  by 
crowding  upon  them  a  great  quantity  of  hay; 
by  this  means  he  had  entirely  obscured  them  from 
view.  He  then  quietly  arranges  Mr.  Bearing's 
body  and  the  body  of  Miss  Dolan  side  by  side, 
and  covers  them  up  so  as  to  keep  them  entirely 
from  view. 

The  terrible  gashes  in  the  throat,  inflicted  after 
the  skull  had  been  shattered  and  the  brains  dashed 
out,  afford  incontestable  evidence  that  it  was  the 
inhuman  handiwork  of  one  superlative  villain, 
whose  heart  was  fatally  bent  upon  deeds  of  rapine 
and  murder.  The  same  distinctive  mark  is  seen 
upon  every  victim. 

Had  these  poor,  murdered  creatures  been  found 
in  a  wildernness,  miles  asunder,  the  conclusion 
would  have  been  inevitable  in  every  case  that  the 
work  was  that  of  the  same  fiend.  How  much  more 
powerful  must  that  conclusion  be  when  we  find 
their  bodies  laid  side  by  side,  and  the  instrument 
of  death  near  by. 

In  an  American  tale  written  by  our  townsman, 
Dr.  Bird,  we  read  of  an  adventure  that  occurred 
when  Rowland  and  Telle  Doe  were  journeying 
through  the  forest.  Fearful  of  an  attack  from  hos- 
tile Indians,  they  became  aware  of  the  propin- 
quity of  other  enemies  of  the  Indians  beside  them- 
selves. 

They  suddenly  came  upon  the  body  of  a  savage 
of  vast  proportions  lying  on  its  face  across  the 
roots  of  a  tree,  and  glued,  it  might  almost  be  said, 
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to  the  earth  by  a  mass  of  coagulated  blood  that  had 
issued  from  the  scalp  and  axe-cloven  skull.  Frag- 
ments of  a  rifle,  shattered  as  it  seemed  by  a  violent 
blow  against  the  tree  under  which  he  lay,  were 
scattered  at  his  side,  with  a  broken  powder  horn, 
a  splintered  knife,  the  helve  of  a  tomahawk,  and 
other  equipments  of  a  warrior,  all  in  like  manner 
shivered  to  pieces  by  the  unknown  assassin.  The 
warrior  seemed  to  have  perished  only  after  a  fear- 
ful struggle ;  the  earth  was  torn  where  he  lay,  and 
his  hands  which  yet  grasped  the  soil,  were  dyed  a 
double  red  in  blood. 

While  Rowland  gazed  upon  this  spectacle  he 
observed  the  body  of  the  Indian  to  be  raised  by  a 
spasm,  which  was  the  last  and  but  momentary ;  the 
body  rolled  over  on  its  back  and  thus  lay,  exposing 
two  gashes,  wide  and  gory,  on  the  breast,  traced 
by  a  sharp  knife  and  a  powerful  hand,  it  seemed, 
in  a  lust  for  blood  which  even  death  could  not 
satisfy. 

The  sight  of  these  gashes  answered  the  question 
Rowland  had  asked  of  his  own  imagination ;  they 
M'ere  in  the  form  of  a  cross,  and,  as  the  legend  of 
the  forest  fiend  recurred  to  his  memory,  he  respon- 
ded, almost  with  a  feeling  of  superstitious  awe,  to 
the  trembling  cry  of  Telle  Doe : 

"It  is  the  Jibbenainosy !"  she  exclaimed,  staring 
upon  the  corpse  with  mingled  horror  and  wonder : 
"Nick  of  the  woods  is  up  again  in  the  forest." 

What  there  was  fiction,  is  here  a  terrible  reality. 

I've  read  also  in  Quentin  Durward  that  Louis 
XL's  Provost  Marshal  was  wont  to  put  the  bow 
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string  around  the  necks  of  his  victims  and  then 
say,  with  a  merry  tone :  "Cut  a  fleur  de  lis  upon 
his  shoulder  and  toss  him  into  the  river.  Who- 
ever finds  him  will  utter  no  complaint,  for  the 
king's  toll  passes  free." 

I  ask  you,  gentlemen,  whose  mark  was  this? 

Standing  over  the  lifeless  forms  of  these  eight 
gashed  and  mutilated  corpses,  I  propound  the 
question  to  them,  and  although  their  organs  of 
utterance  have  been  severed,  I  can  fancy  that  their 
forms  feel  horrid  animation  in  the  grave,  and  that 
in  response  to  this  question  each  arm  is  extended 
and  each  bony  finger  is  pointed  to  the  spot  where 
little  Willie  poihted  yesterday  as  he  stood  upon 
that  witness  stand,  and  in  reply  to  a  question  of 
mine,  raised  his  little  hand,  and  pointing  to  the 
prisoner,  said,  "That  man." 

The  murders  were  committed  evidently  upon 
Saturday;  Miss  Dolan's  carpet-bag  was  stolen  on 
Saturday,  and  on  Saturday  night  Anton  Probst 
is  in  the  northern  part  of  the  city,  with  the  stolen 
carpet-bag,  spending  the  money  for  which  he  bar- 
tered his  soul,  in  haunts  of  vice  and  dissipation. 

For  a  few  days  he  goes  from  place  to  place,  ex- 
hibiting the  articles  stolen  from  the  house  of  Mr. 
Bearing,  and  taken  from  his  and  Elizabeth  Dolan's 
persons.  He  sells  Mr.  Dearing's  watch  and  pistols, 
and  whilst  he  is  wandering  off  in  the  nighttime 
from  the  city  and  into  the  darkness,  the  hand  of 
the  law  is  laid  upon  him. 

He  is  brought  face  to  face  with  the  mother  of 
one  of  the  murdered  ones,  who  recognizes  the  very 

314 


Summing  Up  of  District  Attorney  Mann 

necktie  he  had  on  as  one  made  by  herself  for 
Christopher  Bearing,  and  who  identified  upon  the 
prisoner  the  very  shirt  he  wears,  as  one  stolen 
from  Mr.  Bearing's  house.  Subsequently,  investi- 
gation discloses  that  the  two  watches,  the  two  pis- 
tols, the  two  powder-flasks,  the  two  razors,  and 
every  article  carried  from  the  scene  by  the  guilty 
one  were  traced  to  the  possession  of  this  man,  who 
was  alone  when  he  was  arrested  in  Market  Street, 
alone  at  Leckfeldt's,  alone  at  Straub's,  alone  at 
Lavinia's,  alone  at  Susan  Smith's,  alone  at  Mohr's, 
alone  at  Bearing's,  alone  in  prison,  alone  in  that 
dock,  alone  without  confederate  or  accomplice  in 
the  world — for  how  idle  would  it  be  to  suppose 
that  any  one  had  shared  the  danger  and  the  hor- 
rors of  that  scene,  and  would  not  have  shared  the 
plunder  for  which  all  was  performed  and  endured. 

There  is  one  circumstance,  gentlemen,  that  alone 
would  satisfy  me  of  the  complicity  of  the  prisoner 
with  these  murders.  A  man  parts  with  a  friend 
and  meets  him  in  a  foreign  land  after  many  years 
of  separation,  and  he  inquires  after  such  an  one. 

In  Henry  the  Fourth,  Justices  Shallow  and 
Silence  meet  near  Shallow's  house,  and  fall  to  talk- 
ing with  each  other. 

Shallow. — Beath  is  certain.  Is  old  Bouble  of 
your  town  living  yet? 

Silence. — Bead,  sir. 

Shalloio. — Jesu!  Jesu!  Bead!  he  drew  a  good 
bow ;  and  dead !  he  shot  a  fine  shoot !  John  of  Gaunt 
loved  him  well,  and  betted  much  money  on  his 
head.   Bead!   He  would  have  clapped  i'  the  clout 
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at  twelve  score ;  and  carried  you  a  forehand  shaft 
at  fourteen  or  fourteen  and  a  half,  that  it  would 
have  done  a  man's  heart  good  to  see.  How  be  a 
score  of  ewes  now  ? 

Silence. — Thereafter  as  they  may  be — a  score  of 
good  ewes  may  be  worth  ten  pounds. 

Shallow. — And  is  old  Double  dead  ? 

Here  is  this  man  sitting  in  a  tavern,  and  he  is 
told  there  that  Mr.  Bearing,  the  man  he  worked 
for,  his  benefactor  who  took  him  into  his  house 
from  charity,  is  dead.  Does  he  ask  any  question  ? 
Oh,  no ;  he  pulls  his  hat  down  further  over  his  eyes 
to  conceal  his  countenance  from  the  prying  gaze  of 
the  people  around  him.  Is  that  the  conduct  of  an 
innocent  servant? 

Gentlemen,  to  know  the  truth  I  visited  this  spot. 
I  sought  for  truth  in  the  very  air.  I  drank  in  every 
whisper  from  every  inhabitant  around  that  spot. 
I  raked  the  ditches,  I  searched  the  house,  I  be- 
sought each  blade  of  grass,  each  particular  straw 
in  that  barn,  and  implored  them  all  to  tell  me 
something  about  the  murder.  Guided  by  that  rea- 
son that  God  has  given  me,  I  have  obtained  the 
truth  from  things  inanimate,  and  in  that  truth  I 
am  firmly  and  resolutely  fixed. 

Now,  gentlemen,  I  stated  to  you  at  the  outset 
that  it  was  impossible  to  look  at  this  thing,  or  to 
think  or  speak  of  it,  with  calmness.  The  counsel 
for  the  prisoner  have  warned  you  against  the  effect 
that  they  fear  is  to  be  produced  by  w^hat  they  call 
"outside  pressure."  Would  they  expect  an  occur- 
rence of  this  kind  to  happen  in  our  city  without 
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agitating  the  entire  community  ?  Could  it  be  pos- 
sible that  a  whole  family  could  be  exterminated, 
that  the  bodies  of  eight  murdered  human  beings 
could  be  carried  in  solemn  funeral  procession 
through  our  town,  and  yet  that  this  community 
should  not  be  swayed  to  and  fro  with  passion?  I 
should  not  desire  to  live  among  people  of  so  little 
feeling  as  not  to  be  affected  by  an  occurrence  like 
this.  None  but  a  friend  in  whose  heart  had  ex- 
pired every  spark  of  his  celestial  origin  could  have 
contrived,  plotted  and  planned  such  a  murder. 
This  man,  Anton  Probst,  occupies  the  highest  pin- 
nacle of  wickedness.  His  name  will  be  written 
the  darkest  in  Crime's  dark  annals.  The  records 
of  our  court,  history  and  tradition  will  transmit 
his  memory  as  the  foremost  fiend  of  all  the  earth. 
The  innocent  blood  shed  by  him  will  not  sink  into 
the  ground ;  it  has  a  voice  which  rings  in  the  ears 
of  an  excited  populace,  crying  aloud  for  ven- 
geance against  the  author  of  all  these  murders. 

As  the  blood  of  the  first  murdered  one  cried 
aloud  to  heaven,  so  does  that  shed  by  this  brutal 
monster  appeal  to  us,  teaching  us  the  way  in 
which  we  should  go,  and  the  conclusions  to  which 
we  should  arrive.  The  rains  which  fell  upon  that 
Saturday  have  not  washed  it  out.  It  reddens  the 
very  atmosphere  as  we  look  through  it  to  the  pris- 
oner's box.  It  crimsons  the  arm  of  the  public  pros- 
ecutor, as  he  here  lifts  it  up  and  asks  for  justice. 

Some  effort  has  been  made  to  throw  a  charitable 
mantle  over  this  wretch  by  allusions  to  the  fact 
that  he  was  in  the  Union  army.    He  may  have  en- 
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listed  a  dozen  times  for  aught  I  care — ay,  and 
taken  the  bounty  each  time — but  this  does  not  con- 
stitute him  a  soldier. 

How  well  does  Lady  Allworth  describe  a  soldier 
in  speaking  to  young  Allworth : 

These  were  your  father's  words : — If  e'er  my  son 
Follow  the  war,  tell  him  it  is  a  school 
Where  all  the  principles  tending  to  honor 
Are  taught  if  truly  followed;  but  for  such 
As  repair  thither,  as  a  place  in  which 
They  do  presume  they  may  with  license  practice 
Their  lusts  and  riots,  they  never  shall  merit 
The  noble  name  of  soldiers.  To  dare  boldly 
In  a  fair  cause,  and  for  their  country's  safety. 
To  run  upon  the  cannon's  mouth  undaunted — 
To  obey  their  leaders  and  shun  mutinies — 
To  bear  with  patience  the  winter's  cold. 
And  summer's  scorching  heat,  and  not  to  faint, 
When  plenty  of  provisions  fails,  with  hunger — 
Are  the  essential  parts  make  up  a  soldier. 
Not  swearing,  dice  or  drinking. 

He  a  soldier !  By  the  killing  of  Cornelius  Carey 
alone  he  forfeits  the  name  of  soldier. 

He  a  soldier!  The  man  who  carries  innocent 
children  into  a  barn  and  kills  them  with  as  little 
remorse  as  if  he  were  a  farmer  cutting  the  throats 
of  chickens  to  take  them  to  the  market ! 

He  a  soldier !  that  would  murder  these  innocents, 
cut  off  their  little  fingers,  strip  off  their  little 
aprons,  and  walk  coolly  to  the  house  made  desolate 
by  his  horrid  crime,  and  coolly  wipe  his  hands 
upon  the  baby's  garments ! 

A  soldier !  A  man  against  whose  brutality  none 
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are  safe — a  man  who  murders  young  and  old, 
spares  neither  age  nor  sex,  and  hurries  into  eter- 
nity, by  dashing  out  their  brains  and  cutting  their 
throats,  such  innocent  beings  as  the  Master  spoke 
of  when  he  said,  "Of  such  is  the  Kingdom  of 
Heaven." 

Gentlemen,  I  honor  the  name  of  soldier,  and  I 
trust  that  when  Anton  Probst  is  spoken  of  here- 
after, when  his  name  shall  have  been  recorded  in 
the  criminal  annals  of  the  country,  the  vile,  brutal, 
murderous  wretch  will  be  there  known,  not  as 
Anton  Probst  the  soldier,  but  as  Anton  Probst  the 
murderer — the  felon  who  waded  so  deep  in  human 
blood,  that  history  has  failed  and  futurity  will  fail 
to  produce  a  fellow  to  him. 

No!  Gentlemen  of  the  Jury — Anton  Probst  is 
not  a  soldier.  He  is  a  thief  and  a  murderer.  He 
is  proved  to  be  such  by  evidence  most  conclusive 
in  its  character — by  facts  so  clearly  shown  that  to 
turn  from  them  would  be  to  close  our  eyes,  to  shut 
out  the  light  of  the  sun,  and  ask :  Is  it  day? 

Such  a  crime  as  this  is  unknown  to  criminal 
annals.  There  are  no  words  to  express  its  enor- 
mity. The  brain  whirls,  and  the  heart  sickens  as 
we  contemplate  it ;  and  I  am  sure,  gentlemen,  you 
will  relieve  not  only  the  community  and  this  court, 
but  yourselves,  by  speedily  convicting  this  man 
of  the  crime  of  which  he  is  proven  guilty. 

Without  such  conviction,  human  justice  would 
be  a  mockery,  and  trial  by  jury  a  delusion  and  a 
snare.  Standing  here,  pleading  for  a  father  mur- 
dered, a  mother  butchered,  a  household  destroyed, 

319 


Classics  of  the  Bar 

a  desolated  home,  an  outraged  community,  and  for 
the  justice  of  the  Commonwealth,  I  feel  that  I 
have  a  right  to  ask  you  to  resolutely  and  sternly 
perform  your  duty  by  the  conviction  of  this  pris- 
oner, and  by  such  a  verdict  teach  all  such  wan- 
dering criminals  that  the  soil  of  Pennsylvania  is  an 
unsafe  place  for  the  perpetration  of  rapine  and 
murder.  Teach  them  that  the  Commonwealth's 
justice  will  watch  them  by  day  and  by  night,  will 
pursue  them  as  surely  and  as  steadily  "as  consci- 
ence on  their  bloody  tracks,"  and  will  swiftly 
arrest  and  expose  them  to  the  just  vengeance  of 
an  outraged  law. 


At  the  conclusion  of  the  arguments  the  charge  was  de- 
livered by  the  presiding  judge;  and  the  jury,  after  twenty- 
five  minutes'  deliberation,  reported  into  court. 

"Gentlemen  of  the  jury,  have  you  agreed  upon  a  verdict?" 
asked  the  clerk. 

"We  have,"  replied  the  foreman. 

"Gentlemen  of  the  jury,  stand  up.  Prisoner,  stand  up. 
Jurors,  look  upon  the  prisoner.  Prisoner,  look  upon  the 
jury.  Gentlemen  of  the  jury,  how  say  you?  Do  you  find 
Anton  Probst,  the  prisoner  at  the  bar,  guilty  of  the  felony 
of  murder  whereof  he  stands  indicted,  in  manner  and  form 
as  he  stands  indicted,  or  not  guilty?" 

"Guilty,"  the  foreman  said. 

"Of  what  degree?" 

"Of  the  first  degree." 

This  verdict  the  clerk  recorded,  and  once  more  addressing 
the  jury,  said,  "Gentlemen  of  the  jury,  hearken  to  your 
verdict,  as  the  court  has  it  recorded.  You  say  'That  you 
find  Anton  Probst,  the  prisoner  at  the  bar,  guilty  of  murder 
of  the  first  degree,  in  manner  and  form  as  he  stands  in- 
dicted.' And  so  say  you  all?" 
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Upon  being  polled,  each  juror  responded,  "Guilty  of 
murder  of  the  first  degree." 

Judge  Allison  then  pronounced  the  following  sentence: 

"Anton  Probst:  You  stand  at  the  bar  of  this  court  con- 
victed of  murder — of  murder  in  the  first  degree.  A  jury 
of  your  own  selection,  after  a  full  and  patient  consider- 
ation of  your  case,  have  pronounced  you  guilty  of  a  crime 
the  punishment  whereof  is  death. 

"Without  cause,  and  with  malice  premeditated,  you  took 
the  life  of  Christopher  Bearing.  This  the  verdict  recorded 
against  you  establishes  as  a  fact  judicially  ascertained, 
after  a  solemn  and  impartial  trial,  in  which  your  every 
right  was  most  carefully  guarded.  No  one  of  the  forms 
which  the  law  has  declared  to  be  of  the  substance  of  such 
a  trial,  in  the  jealous  watch  and  care  which  it  keeps  over 
the  life  of  the  citizen  and  the  alien  alike,  has  been  neg- 
lected in  your  case.  A  stranger  in  a  strange  land;  alone, 
but  not  friendless,  for  the  law  itself  became  your  friend, 
provided  you  with  able  and  conscientious  counsel,  shielded 
you  from  popular  violence,  and  to  the  tumultuous  clamor 
for  your  life,  issued  its  command  of  'Peace,  be  still';  with 
sleepless  vigilance  over  your  life  kept  watch,  and  by  the 
direct  interposition  of  its  power  and  its  might,  secured  to 
you  a  trial  in  strict  accordance  with  the  Constitution. 

"This  the  law  in  its  benignity  required  should  be  accorded 
to  you  as  a  right,  and  of  all  men,  you  have  reason,  here 
and  now,  in  this  its  consecrated  temple  to  do  it  reverence, 
to  confess  its  impartial  justice,  and  to  call  it  friend. 

"Thus  judged  and  thus  condemned,  by  an  exclusion  from 
your  cause  of  all  things  not  to  the  issue  relevant,  your 
condemnation  rests  on  none  other  than  strict  legal  proof; 
not  even  by  your  own  confession  but  by  evidence  from  which 
there  was  no  escape,  most  conclusive  in  its  character,  you 
have  been  found  guilty  of  the  commission  of  one  of  the 
most  appalling  crimes  of  which  the  records  of  civilized 
jurisprudence  make  mention. 

"A  felony  of  murder  unparalleled  your  heart  conceived 
and  your  hands  executed:  in  plan  most  comprehensive;  in 
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minuteness  of  detail  unequaled;  in  execution  relentless, 
brutal,  savage  beyond  precedent. 

"A  husband  and  a  father  returning  to  his  home  in  all 
the  strength  and  glory  of  his  manhood;  a  wife  and  mother 
toiling  for  the  little  ones  whom  God  had  given  to  her — 
toiling  at  her  domestic  altar,  her  humble  fireside;  a  com- 
panion of  your  daily  labor,  who  shared  your  bed,  who  al- 
most slept  in  your  arms,  at  peace  with  you,  the  very  breath 
of  whose  life  you  breathed.  Your  fourth  victim  an  inof- 
fensive visitor,  whose  sex  would  have  not  in  vain  appealed 
to  your  compassion,  if  compassion  you  possessed,  had  you 
but  thought  of  the  mother  who  gave  you  birth.  And  four 
helpless  children  of  these  slaughtered  parents — four  little 
ones  who  had  never  done  you  harm.  Of  three  of  these,  in 
innocent  and  happy  childhood,  you  had  been  the  daily  wit- 
ness; listened  to  their  young  and  merry  voices,  and  per- 
haps have  had  them  play  in  confidence  and  trust  about 
you;  and  the  fourth,  a  smiling,  tender,  gentle  babe,  who 
had  not  yet  learned  to  lisp  your  name,  or  to  know  you  as  a 
stranger  in  that  household,  whose  tiny  garments  dyed  in 
blood,  brought  here  by  other  hands,  bore  testimony  most 
crushing  against  the  monster  in  shape  of  man  who  cut  and 
hacked  its  infant  life  away. 

"This  slaughtered  babe,  this  murdered  innocent  whose 
young  life  in  early  dawn  by  savage  hands  put  out,  as  if 
in  mere  mockery  of  the  helpless  dead,  you  laid  upon  the 
bosom  of  its  lifeless  mother;  that  bosom  from  which  it 
drew  its  constant  nourishment,  where  it  was  wont  to  rest 
its  weary  head  in  sleep;  that  bosom  so  often  filled  with 
rapturous,  maternal  joy,  as  its  soft  and  downy  cheek 
pressed  lightly  on  the  couch  which  nature  had  provided 
for  its  sweet  repose. 

"Your  scheme  of  comprehensive  murder;  of  murder  eight 
times  repeated;  with  heartless,  relentless  cruelty  you  ex- 
ecuted alone,  or  aided  by  another,  it  matters  not;  the  legal 
and  moral  guilt  of  each  deadly  blow  rests  on  your  soul, 
and  before  your  God,  you  stand  with  hands  defiled  with 
blood,  not  of  one  victim  only,  but  of  each  one  of  those,  who 
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by  your  murderous  purpose  were  sent  to  early  and  un- 
timely graves. 

"And  by  the  judgment  of  mere  human  law  as  well,  you 
are  condemned  for  each  victim  slain,  though  others,  like 
guilty  with  yourself,  may  have  shared  this  lavish  sacrifice 
of  life. 

"Much  that  you  performed  of  all  this  horrid  scheme,  by 
evidence  has  been  made  transparent,  but  much  more,  that 
human  eye  hath  not  seen,  that  human  knowledge  cannot 
reveal,  you  did  with  malice  inconceivable. 

"Of  all  who  gathered  beneath  the  humble  roof  of  Chris- 
topher Bearing,  but  one  remains — a  lonely,  solitary  boy, 
saved  not  by  your  mercy,  for  mercy  you  had  none,  but  by 
an  interposing  Providence,  protected  from  the  murderous 
arm  and  uplifted  axe  with  which  you  aimed  to  take  the 
life  of  every  human  being  who  sought  that  roof  for  shelter, 
or  who  called  it  home. 

"Almost  without  motive  you  went  at  your  work  self- 
imposed,  and  eight  innocent  victims  you  slew;  not  suddenly, 
not  in  a  tempest  of  resistless  passion,  but  in  the  coolness  of 
premeditated  design — one  by  one,  at  intervals,  with  solemn 
pause,  with  calm  deliberation,  and  with  a  quenchless  thirst 
for  blood,  you  ceased  not  until  all  that  you  set  out  to  do 
was  fully  accomplished,  and  when  you  found  yourself  alone 
with  the  dead  you  felt  your  triumph  was  complete.  And 
with  what  horrid  mockery  of  life  you  grouped  these  dead 
together — mother  and  children  close  gathered  to  each 
other:  cheek  pressed  to  cheek  as  if  in  calm  repose;  and  like 
one  who  lays  him  down  as  sentinel  to  keep  his  silent  watch, 
husband  and  father  in  company  with  his  friend  and  relative 
you  placed,  as  if  to  guard  his  wife  and  little  ones  from 
harm.  How  all  these  ghastly  countenances  and  rigid  forms, 
and  glaring,  sightless  eyes  condemned  you,  as  on  them  you 
looked  and  claimed  the  work  as  all  your  own! 

"So  also  must  the  sight  of  that  poor  boy,  who  trusted 
you  and  thought  you  were  his  friend,  have  smitten  you 
with  horror  as  you  laid  him  yet  warm  and  bleeding  on 
his  lonely  bed. 
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"This  is  but  a  faint  picture  of  your  work,  and  of  this  I 
here  remind  you  that  you  may  even  now  at  this  dread 
hour  for  you,  realize,  if  indeed  it  be  possible  for  you  to 
realize,  the  enormity  of  your  deeds  of  blood,  and  before 
God  seek  pardon  for  your  crime. 

"No  one  may  limit  his  power  to  forgive,  but  you  can 
find  mercy  only  in  redeeming  love.  Man  cannot,  will  not, 
dare  not  pass  by  unavenged  a  crime  so  fearful  as  to  be  al- 
most nameless.  Society  demands  protection  and  violated  law 
its  vindication.  But  the  Omnipotent  God  hath  said,  "Whoso- 
ever will,  let  him  come"    To  His  mercy,  I  commend  you. 

"But  what  you  have  to  do,  do  speedily,  for  the  night  of 
death  casts  its  shadows  already  around  you.  The  avenger 
of  blood  has  followed  steadily  after  you,  and  in  the  dark- 
ness of  the  night  the  invisible  finger  of  Almighty  God 
pointed  you  out  to  your  pursuers,  and  Justice  now  claims 
you  as  its  own.  And  that  which  it  requires  to  be  done  shall 
not  long  be  delayed.  You  had  your  success  in  the  execution 
of  your  fell  purpose;  but  Justice,  stern  and  inexorable, 
having  had  its  partial  triumph  in  your  arrest,  detection, 
exposure  and  conviction,  demands  the  consummation  of  its 
purpose  in  the  final  judgment  and  in  the  execution  of  the 
criminal  who  has  defied  the  laws  of  God  and  man  alike, 
and  outraged  all  the  nobler  sympathies  of  humanity. 

"It  only  remains  for  me  to  pass  on  you  the  judgment  of 
the  law,  which  is,  that  Anton  Probst,  the  prisoner  at  the 
bar,  be  taken  from  hence  to  the  jail  of  the  County  of  Phila- 
delphia, from  whence  he  came,  and  from  thence  to  the 
place  of  execution,  and  that  he  there  be  hanged  by  the  neck 
until  he  is  dead;  and  may  God  have  mercy  on  his  soul!" 


Just  a  word  remains  to  be  spoken  and  the  story  is 
closed.  Probst  was  executed  in  accordance  with  the  law's 
decree.  Before  the  day  of  execution  arrived  he  confessed 
his  guilt  and  acquiesced' in  the  justice  of  his  punishment. 

He — singly  and  alone — had  perpetrated  a  deed  that 
would  impress  the  ages  with  its  cruelty ;  and  now,  in  atone- 
ment, he  gladly  gave  up  his  life,  he  said. 

324 


